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A Frew words explanatory of the index to 


the last volume of this journal, issued 
June 28, may be in _ order. We 
have found, by experience, that it 


is impossible to combine an index to 
matter appearing in the journal proper, and 
to the digests which appear each week, with- 
out rendering both valueless. Again, it has 
been demonstrated that a mere subject or 
word index for the digests is too general te 
be of much use, and entails upon the searcher 
an endless amount of unnecessary labor. 
After much thought on the subject it seemed 
to us that the index, as made for volume 28, 
is the most feasible and natural, and will, 
when understood, be found the most conve- 
nient, especially to those who have their 
volumes bound, as they are intended 
to be. Of course, it is impossible, in 
the case of digests issued in weekly parts, to 
join them together in vonsecutive pages with- 
out an entire revision. But the next best 
thing is to refer the searcher to the pages 
where the digests are found, alphabetically 
arranged as to subjects, and also by 
States. And this information our last 
index furnishes, as will be seen by referring 
to ‘‘Digest of Current Opinions.’’ We trust 
that our friends appreciate the fact that we 
are not only striving to furnish them a newsy, 
readable law journal with comparatively full 
reports of all the important decisions, but 
are actually supplying them with a digest to 
every opinion filed in every court of last resort 
of the United States. We feel sure that a 
careful examination of the index, which is 
the subject of these remarks, will demonstrate 
its completeness and accuracy. 





Again, Senator Sparks comes to 
the front with a statement as to 
the changes made by the last legislature 
in the Missouri act relating to ‘‘Practice 
in Civil Cases,’’ which appears on page 32 of 
this issue, and which it would be well for 
Missouri practitioners at least to study. It 
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appears therefrom, that there is likely to arise 
a serious question, as to whether the act takes 
effect August 24th or November Ist, the su- 
preme court having, by its action, taken the 
position that the former is the true date of its 
operation. Though not fully advised in the 
premises, we venture the opinion that not- 
withstanding what Senator Sparks declares 
to have been the intention of the framers of 
the law, the position assumed by the supreme 
court is fairly justified by the language of the 
declaratory act. 





The advocates and supporters of 
ballot reform should take note of the 
recent decision by the Kentucky Court 
of Appeals on the ballot reform act, adopted 
to regulate municipal elections in the city of 
Louisville. It will be remembered that this 
was the first enactment, modelled after the 
Australian system, that was passed in this 
country. The court referred to was called 
upon to decide as to its constitutionality, a@a 
though upholding the law in most of its feat- 
ures, they declare invalid the provision which 
requires the voter to retire to a compartment, 
and there, alone and unaided, indicate by a 
mark on the ballot the various candidates he 
wishes to vote for. This section was held 
practically to deprive a person, who is unable 
to read or write, of a free and intelligent 
choice, and, therefore, void under the con- 
stitution which declares that ‘‘all elections 
shall be free and equal,’’ the court remarking, 
that illiterate persons are entitled to avail 
themselves of whatever reasonable and legal 
aid or information may be necessary to enable 
them to vote understandingly. Most of the 
enactments in this direction contain a pro- 
vision for assistance by the election officers 
to illiterate electors. Where a reading and 
writing qualification does not exist, there can 
be no doubt that this is eminently just. And 
the decision referred to emphasises the neces- 
sity of some such provision in all ballot re- 
form bills, wherein the secrecy of the prepara- 
tion of the ballot is made a feature. We 
trust, however, the time is not far distant 
when illiteracy will be made an absolute dis- 
qualification for the exercise of the elective 
franchise. 
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A rumor has spread, that Justice Miller is 
shortly to retire on a pension because of ill 
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health, but it has been denied by that gentle- 
man himself. Although seventy four years 
old and entitled to resign more than three 
years ago, the county will rejoice at the pros- 
pect of his being able to render faithful ser- 
vice for some years yet. He is the oldest 
member of the tribunal in service, although 
not in years. He was appointed by Lincoln 
in 1862. Justice Field, who was appointed 
a year later than Miller was born the same 
year with him. Justice Bradley the oldest 
member of the court was appointed by Grant 
in 1870. Three of the eight judges now 
serving are therefore past the retiring age. 
It seems, as if judges are reluctant to 
give up work even to enter a life of ease 
supparted by pension. Justice Strong availed 
himself of this privilege as soon as he had 
finished the requisite ten years of service. 
Justice Swayne remained at work until he 
was seventy six. Chief Justice Waite could 
have retired a year before his death, but up 
tg the time of the latter event, showed no in- 
clination in that direction. Doubtless, few 
of them will be able to approach the record 
of Justice Duval who retired in 1836 after a 
service of a quarter of a century at the age 
of eighty-four, only on account of deafness, 
and of Chief Justice Taney who served 
twenty-eight years and was in his eighty- 
eighth year when removed by death. 








NOTES OF RECENT DECISIONS. 


A Question of covenants, express and im- 
plied, in a deed of real estate, was decided 
by the Supreme Court of the United States 
in Douglas v. Lewis, May 13, 1889. Comp. 
Laws N. M. 1884, § 2750, provides that ‘‘the 
words ‘bargained and sold,’ or words to the 
same effect, in all conveyances of hereditary 
real estate, unless restricted in express terms, 
* * * shall be limited to the following 
effect: First, thatthe grantor * * * is 
possessed of an irrevocable possession in fee- 
simple; * * * second, that the said real 
estate * * * is free from all incum- 
brance.’’ It was held that, where a deed 
contains an express covenant of general 
warranty, the statutory covenants are not im- 
plied, and a grantee whose possession has 
never been disturbed, cannot recover the pur- 
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chase money paid by him on the ground #hat 
his grantors had no title at the time of the 
conveyance. Mr. Justice Fuller, after re- 
ferring to the Statute of Anne and that of 
Pennsylvania, similar to the one in-New 
Mexico, and to Gratz v. Ewalt,2 Bin. 98, 
wherein the Pennsylvania statute was con- 
strued, says: 


The provision upon this subject in the statutes of 
Alabama, Arkansas, Illinois, and Mississippi is sub- 
stantially the same as in Pennsylvania, and the same 
construction has been put upon it by the courts. 
Stewart v. Anderson, 10 Ala. 504; Winston v. Vaughan, 
22 Ark. 72; Finley v. Steele, 23 Ill. 56; Weems v. Mc- 
Caughan, 7 Smedes & M. 427. It is contended, how- 
ever, that the statute of Missouri so differs from the 
statute of Anne and that of Pennsylvania as to require 
a different construction, which has been given it in 
Alexander v. Schreiber, 10 Mo. 460, and that, as the 
statute of New Mexico was taken from that of Mis- 
souri, the construction put upon the latter should be 
accepted as correct. * * * The Supreme Court of 
Missouri in Alexander vy. Schreiber, supra, after cit- 
ing many cases holding that where a deed contains a 
limited covenant that the premises are free from in- 
cumbrances, and also a general covenant of warranty, 
the one does not limit the other, thus proceeds: “It 
is apparent from these cases, to which we have briefly 
referred, that whilst it is conceded that a special 
covenant will restrain a general one, where the two 
are absolutely irreconcilable, yet the courts have in- 
clined very much to let both stand.” * * * If, it 
appears to us, however, tha question arises not upon 
the covenants in a deed, but upon the construction of 
a statute, which turns certain words of grant into ex- 
press covenants, the same rule of construction does 
not apply. In respect to deeds, the words are to be 
taken most strongly against the party using them, 
while in respect to statutes, if in derogation of the 
common law, as that under consideration is, they 
should be construed strictly. And, so construed, the 
statute of New Mexico seems clearly within the con- 
clusion reached in Gratz v. Ewalt. The covenant that 
the grantor is seised of an indefea#ible estate in fee- 
simple” is a covenant for a perfect title; and to couple 
with it a covenant that the land is free from incum- 
brances “made or suffered to be made by the grantor, 
or by any person claiming the same under him,’ is 
incongruous and repugnant, unless the prior covenant 
is held to mean “‘notwithstanding any act done by the 
grantor.’? Apart from this, as the statute invests the 
words “bargained and sold” with an effect they did 
not possess at common law, we think it was not in- 
tended that those words should so operate where the 
parties themselves have entered into covenants. In 
Weems v. McCaughan,7 Smedes & M. 427, it is said: 
“The covenants raised by law from the use of particu- 
lar words in the deed are only intended to be opera- 
tive when the parties themselves have omitted to 
insert covenants. But when the party declares how 
far he will be bound to warrant, that is the extent of 
his covenant.” And the same resultis reached and 
announced by the Supreme court of Llinois in Finley 
v. Steele, 23 Ill. 56, in which ease Mr. Justice Walker, 
speaking for the court, says that “this statutory pro- 
vision does not create this cavenant against the inten- 
tion of the parties;” that “the employment of any 
language from which it appears the parties intended 
that these words should not have such an effect” does 
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away with the statutory covenant; that all statutes in 
deregation ofthe common law must be construed 
strictly; that if there is a doubt whether, where there 
is a general covenant of warranty in the deed, such a 
case is embraced within the provisions of the statute, 
it should not be held as controlling the rights of the 
parties; that ‘‘there is scarcely a court before which 
this act has come for a construction that has not 
characterized it as a provision of dangerous tendency, 
calculated to entrap the ignorant and unwary into lia- 
bility which they never intended to incur;” that the 
rule is familiar that “the expression of one thing is 
the exclusion of another,” and *“*when the grantor in- 
serts a covenant of general warranty, and omits all 
other covenants, that it must have been his intention 
to bind himself alone by the covenant he has in- 
serted;” that under the statutory covenant “fa breach 
accrues, if at all, upon the delivery of the deed, whilst 
under the covenant of general warranty a breach only 
takes place upon an eviction;” and that, “if the 
grantor were to write out this statutory cove- 
nant in a deed and also used a covenat of 
general warranty, it would present a very different 
question, as then it would by that act appear to be 
his intention that both covenants should be operative. 
In such a case the court would have to give to effect 
each, so far as it was not limited by the other.””’ These 
views strike us as sensible and just, and we concur 
with the supreme court of the territory in its approval 
of them. 


A Question of extradition was involved in 
the decision of ex parte Barker by the Su- 
preme Court of Alabama. There it was held 
that one arrested and detained under extradi- 
tion papers and a capias issued on an indict- 
ment for grand larceny, and taken into the 
State where the offense was committed, will 
not be released on habeas corpus, for the 
reason that the extradition papers were de- 
fective, and failed to charge a crime, except 
on complaint of the authorities of the State 
from which the prisoner was extradited. 
Somerville, J., says: 

It nevertheless is true, the courts of a state will not 
generally investigate, either on habeas corpus pro- 
ceedings or on final trial, the mode of the prisoner’s 
capture, whether it was legal or illegal, whether it 
was under lawful process or without any process at 
all, where be has fled to another State or country, and 
been brought again into itsjurisdiction. The question 
is the legality of the prisoner’s detention not 
the legality of his arrest, unless on the complaint of 
the governor of the State whose laws were violated by 
such unlawful arrest. The person making the arrest 
may be prosecuted criminally for kidnapping or be 
held liable to respond in civil damages for false im- 
prisonment, but the prisoner cannot himself claim to 
be released from any legal process for the same crime, 
under authority of which he may be detained in the 
custody of the law. In other words, the mere fact 
that the prisoner, being a fugutive from justice, was 
kidnapped in another State,—to put the case strongly, 
—and was brought into this State, is alone no reason 
why he should be released, unless the demand for re- 
lease is made by the governor or other executive 
authority of such foreign State. This is the accepted 





doctrine of the state and the federal courts, and is 
founded on an ancient and well-settled principle of 
the common law. Spear, Extr. 181, 492, 554; 7 Amer. 
& Eng. Cyclop. Law, 643, 653, note; In re Fetter, 57 
Amer. Dec. 400, note, and cases cited; Com. v. Shaw, 
6 Crim. Law Mag. 245, (1885.) In Ex parte Scott, 9 
Barn. & C. 446,—a case of habeas corpus,—the pris- 
oner, a female, had been arrested at Brussels, without 
authority of law, and brought back to England. Lord 
Tenterden refused to inquire into the circumstances 
of her arrest, whether legal or illegal, upon its being 
made to appear that an indictment had been found 
against her in the proper jurisdiction of England, 
where the investigation occurred and the crime was 
alleged to have been committed. It was not denied 
that the foreign country, whose laws may have been 
violated by the illegal arrest, could vindicate their 
breach by making demand for the prisoner’s return. 
In Dows’ Case, 18 Pa. St. 37, the prisoner had escaped 
from justice in Pennsylvania and fled to Michigan. 
He was arrested in the latter State, without legal au- 
thority, and brought back to the former State, where 
a prosecution was pending against him for forgery. 
He was held not to be entitled to his discharge, his 
release not being demanded by the executive of 
Michigan. In State v. Brewster, 7 Vt. 118, where the 
prisoner had been kidnapped in Canada, and forcibly 
brought into the State of Vermont, and discharge was 
refused, and he was held liable to answer an indict- 
ment for crime in the latter State. A like ruling was 
made in Ker v. People, 110 Lil. 627, in the case of ofie 
who had been seized by private persons in Peru, 
without warrant of law, and was brought to Califor- 
nia, and from thence to the State of Illinois by process 
of extradition. The authorities on the subject are 
ably reviewed in this case by Scott J.; and the United 
States Supreme court, on appeal to that tribunal, de- 
clined to disturb the judgment of the Supreme court 
of Illinois. Ker. v. Lliinois, 119 U.S. 436, 7 Sup. Ct. 
Rep. 225. See, also, Spear, Extr. 181-186; Ker’s Case, 
18 Fed. Rep. 167. 


An interesting question of banking and 
election of remedies came before the New 
York Court of Appeals in Fowler v. 
Bowery Savings Bank, There W depos- 
ited money with defendant, a savings 
bank, in trust for his wife E. The pass-book 
read, ‘‘In account with W for E.’’ After- 
wards both W and E died, and plaintiff, E’s 
executor, demanded the deposit of defend- 
ant. He was told that the money would be 
paid to him when he presented the pass-book, 
which was then in possession of W’s execu- 
tor. W’s executor afterwards presented the 
book, and received the deposit. Held, that 
plaintiff, by suing W’s executor for the 
amount of the deposit, ratified the payment 
to him, and, having then exercised his eiec- 
tion, could not afterwards maintain an action 
therefor against defendant. Ruger, C. J., 
dissenting. The court says: 

After his demand of the deposit, and the payment 


of the money to Flynn, there were two remedies open 
to the plaintiff. He could sue the defendant as a 
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debtor for the deposit, and recover the amount thereof 
from it, or he could have brought an action for money 
had and received to and for his use against Flynn, and 
recover itfrom him. But he was not entitled to both 
remedies at the same time, or in succession; and by 
electing the one he would lose the other. By electing 
to suethe bank he would repudiate its payment to 
Flynn, and his claim would be that the debt had not 
in fact been paid. By suing Fiynn, he would adopt 
and ratify the act of the bank in making payment to 
him, and his claim would be that the money due to 
him had in fact been paid to Flynn, aud that Flynn 
had received it to and for his use. Such adoption and 
ratification of the payment would legalize the pay- 
ment as between him and the bank, and thus dis- 
charge the bank. He could not occupy the position at 
the same time of claiming that the bank had paid his 
money to Flynn, and yet that the bank was still his 
debtor. His election in this case tosue Flynn, and 
thus totreat himas his debtor, was not harmless to 
the bank, but in law may be presumed to have in- 
jured the bank, unless it should now be held to be 
discharged by its paymenttoFlynn. After the plaint- 
iff commenced his action against Flynn, and thus 
ratified and adopted the payment by the bank to him, 
the bank could not during the pendency of that action 
have sued Flynn to recover back the money on the 
ground that it had been paid by mistake, and received 
by him without authority, because it would have 
been a defense to such an action that the real owner 
ofthe fund had adopted and ratified the payment. 
But even if the mere commencement and pendency of 
the action by the plaintiff against Flynn would have 
not furnished such a defense, it is beyond doubt that, 
if the bank should bring an action against Flynn to re- 
cover back the money, he could successfully defend 
on the ground that the plaintiff had ratified and 
adopted the payment, and thus discharged the bank 
by the recovery of a judgment against him for the 
money paid as the real owner thereof. The two rem- 
edies—one against Flynn and the other against the 
bank—are not concurrent. If the two actions could 
not be prosecuted at the same time, they could not in 
succession. Nothing could be more inconsistent than 
an action against Flynn on the ground that money due 
to the plaintiff had been paid to him, and an action 
against the bank on the ground thatit had not paid 
the deposit, and still remained debtor therefor. If 
the money had been absolutely the money of the 
plaintiff, left on special deposit with the bank, then 
he could have pursued the money wherever he could 
trace it without losing his remedy against the bank. 
Tn such a case the plaintiff would not be barred of his 
right of recovery against the bank until he had either 
recovered his money or the value ofthe same. All 
his remedies would be consistent, being based upon 
the theory of a wrongful disposition of his property. 
Citing Priestly v. Fernie 3 Hurl & C. 977; Scarf v. 
Jardine L. R.7 App. Cas. 345; Rawson v. Turner 4 
Johns. 469; Sawyer v. Wood 3 Johns. Ch. 416; Gard- 
ner v. Ogden 22 N. Y. 327; Bank v. Beale 34 N. Y. 473; 
Bowen v. Mandeville 95 N. Y. 237. 


Tue subject of the liability of carriers of 
goods came before the Supreme Court of 
Indiana in Adams Express Co v. Harris andin 
Louisville E. & St. Louis R. Co. v. Wilson. 
In the former case it was held that a contract 
under which goods are delivered to a carrier 





for shipment, which does not provide that its 
stipulations shall inure to the benefit of any 
other carrier, nor designate any other carrier, 
does not inure to the benefit of an intermediate 
carrier, the court saying that: 


If the appellant had been designated in the contract 
with the first carrier as one of the intermediate car- 
riers, or if the contract had provided that its stipula- 
tions should inure to the benetit of all the carriers, 
then the contention of the appellant would find strong 
support fron: the authorities. Express Co. v. Harris, 
51 Ind. 127; Railroad Co. v. Weakley,8S. W. Rep. 134; 
Halliday v. Railroad Co., 74 Mo. 159; Railroad Co. v. 
Androscoggin Mills, 22 Wall. 394; Maghee v. Railroad 
Co., 45 N. Y. 514; Lamb v. Railroad Co., 46 N. Y. 271. 
But the contract does not provide that its stipulations 
shall inure to the benefit of any other carrier than the 
one with whom it was made, nor does it designate any 
other carrier along the line. Its provisions apply 
only to the carrier with whom the contract was di- 
rectly made, and they leave it to that carrier to select 
the carrier from the termination of its line to the end 
of the route. The authorities are substantiallv agreed 
thatin sucha case the intermediate carrier cannot 
successfully claim the benefit of the provisions of the 
original contract. Martin v. Express Co., 19 Wis. 336; 
Bancroft v. Transportation Co., 47 Iowa, 262; Trans- 
portation Cv. v. Bolles, 80 Ill. 473; Railroad Co. v. 
Forsyth, 61 Pa. St. 81; Insurance Co. v. Wheeler, 49 
N. Y. 616. The rule declared by the decisions we 
have referred to is the only one that can be defended 
on principle, for where the contract designates only 
one carrier there is no privity between the owners and 
the designated carriers; but, where the contract is a 
thorough one, by designated carriers, there is a 
privity of contract, for it is justly inferable that the 
contract was intended for the benefit of all who per- 
form services underit. So, too, when the contract 
declares that it is for the benefit of intermediate car- 
riers it may be enforced, since it is a contract for the 
benefit of a third person, and, as it is beneficial to 
him, it is natural to presume that its terms were as- 
sented to and formed the contract under which the 
goods were transported. 


In the other case the court decides that 
where bills of lading are silent as to the 
amount of freight to be paid, the law will 
imply that the compensation shall be reason- 
able, and such as is ordinarily charged for 
like services under like conditions, and, in 
the absence of fraud, concealment, or mistake, 
evidence of an oral agreement is inadmissible 
to control such implied provision. After dis- 
cussing the nature of bills of lading in general, 
the court says: 


Surely there can be no ground of recovery where 
the amount actually collected was stipulated in the 
bills of lading beforehand, nor was it competent to 
give evidence of an oral agreement concerning the 
amount of freight to be paid with a view of establish- 
ing a right of recovery in respect to those bills of 
lading in which the amount was not fixed in express 
terms. The bills of lading must be regarded either 
as complete contracts, into which all the oral negotia- 
tions of the partiés are merged, or they are entirely 
without force or effect as evidence of the terms and 
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conditions upon which the goods were to be trans- 
ported. While it is true the contract of a common 
carrier to transport goods is equally binding whether 
it be by parol or in writing, (Railroad Co. v. Jurey, 
111 U. 8S. 584,4 Sup. Ct. Rep. 566,) no good reason 
can be suggested in support ofa rule which should 
declare that part of the contract might be in writing, 
and part, covering the same subject-matter, by parol. 
Either the bill of lading must be regarded as the sole 
repository of the agreement of the parties, in respect 
to the terms upon which the shipments were made, 
or it must be regarded as a receipt, and nothing 
more. As a contract, a bill of lading, like other writ- 
ten contracts, is presumed, in the absence of imposi- 
tion or mistake, to embody the entire agreement of 
the parties. Lawson, Carr. §§ 112, 113; Long v. Rail- 
road Co., 50 N. Y. 76. The bills of lading involved in 
the present case cover every subject of the contract of 
shipment, except that some of them are silent as to 
the amount of freight to be paid. If, inthe absence 
of an agreement, the law supplies this term by impli- 
cation, then the writings constitute complete contracts, 
and parol evidence is inadmissible to vary, control, or 
contradict the terms therein expressed, or those 
which the law certainly implies. Railroad Co, v. 
Remmy, 13 Ind. 518; Railroad Co. v. Worland, 50 Ind. 
339; Pemberton Co. v. Railroad Co., 104 Mass. 144. 
The law makes it the duty of every common carrier to 
receive and carry all goods seasonably offered for 
transportation, and authorizes a reasonable reward to 
be charged for the service. The Amount to be paid is 
in a measure subject to the agreement of the parties, 
but whenthe amountis not fixed by contract, the 
law implies that the carrier shall have a reasonable 
reward, which is to be ascertained by the amount 
commonly or customarily paid for other like services. 
Johnson v. Railroad Co., 16 Fla. 623; Ang. Car. § 392; 
Lawson, Carr. § 125. Whether a railroad company 
may, in the absence of legislation, agree upon differ- 
ent rates of compensation, for similar services for 
different persons, is a question we need not consider 
in the present case. Railroad Co. v. Gage, 12 Gray, 
893; Spofford v. Railroad Co., 128 Mass. 326; Ragan v. 
Aiken, 9 Lea, 609. Without regard to the rights of 
the shipper and carrier, as they may be under special 
contracts, the agreement which the law imports into 
every bill of lading which does not stipulate the price 
to be paid forthe service is that the compensation 
shall be reasonable, and such as is customarily charged 
others for like service, under like conditions. Rail- 
way Co. v. Evershed, L. R. 3 App. Cas. 1029. This is 
the contract which the law makes for the parties. 


As to the rights and liabilities of an indorser 
of a negotiable promissory note, the Supreme 
Court of Ohio, in Farr v. Ricker, says: 


So that the case presents the question whether parol 
evidence is admissible for the purpose of varying the 
legal effect of such an indorsement. There has been 
some conflictin the decisions as to this, but it now 
seems that the decided weight of authority is against 
its admission for such purpose. Its admission has 
generally been placed on the ground that the contract 
of indorsement is an implied one, not in writing, and 
so not within the rule excluding parol evidence offered 
for the purpose of varying the terms of a written 
agreement. But this is not the generally received 
opinion, and is contrary to the usage and understand- 
ing of the commercial world. It is said by Justice 
Matthews, in Martin v. Cole, 104 U.S. 37: ‘*The con- 





tract created by the indorsement and delivery of a 
negotiable note, even between the immediate parties to 
it, is a commercial contract, and is not in any proper 
sense a contract implied by the law, much less an in- 
choate or imperfect contract. It is an express con- 
tract, and is in writing, some of the terms of which, 
according to the custom of merchants and for the con- 
venience of commerce, are usually omitted, but not the 
less on that account perfectly understood. All its 
terms are certain, fixed, and definite, and, when nec- 
essary, supplied by that common knowledge, based on 
universal custom, which has made it both safe and 
convenient to rest the rights and obligations of parties 
to such instruments upon an abbreviation. So that 
the mere name of an indorser, signed upon the back of 
a negotiable instrument, conveys and expresses his 
meaning and intention as fully and completely as if he 
had written out the customary obligation of his con- 
tract in full.”?” And it was there held that parol evi- 
dence is not competent to contradict or vary the legal 
effect of such an indorse ment; and it is also stated that 
the cases in support of the rule “are too numerous for 
citation.” Regarding the indorsement, though in 
blank, as an abbreviated written agreement, all of 
whose terms are, by usage and custom, made definite 
and certain, such would seem to be the logical result 
of the previous decisions of this court. Thus it has 
been applied in a number of cases to the making of a 
note (Titus v. Kyle, 10 Ohio St. 445; Collins v. Insur- 
ance Co., 17 Ohio St. 215); and to the drawing of a bil] 
(Cummings v. Kent, 44 Ohio St. 92,4 N. E. Rep. 710); 
and also to the acceptance of a bill (Robinson v. Bank, 
44 Ohio St. 441,8 N. E. Rep. 583.) There are some 
exceptions to the rule. Itis competent for an indorser 
to show, as against his indorsee, that they became par- 
ties to the paper for the accomodation of the maker, or 
some other party, though in so doing he may change 
his apparent liability to his indorsee. This is illus- 
trated by the early case of Douglas v. Waddle, 1 Ohio, 
418, and numerous cases elsewhere, on the ground that 
such evidence does not vary the contract, “‘but, admit- 
ting its efficacy, would show how the parties had 
agreed to bear the burden of it, if need were.” Bige- 
low, Cas. Bills & N. 169. It is also competent for an 
apparent indorser, as against his immediate indorsee 
or one with notice, to show that his indorsement was 
without consideration; for this is no more than may 
be done by a maker, drawer, or acceptor under like cir- 
cumstances. Or he may show that his name was placed 
on the paper for a different purpose than to transfer the 
title to the indorsee. A further exception is made, 
that is more apparent than real,in favor of the in- 
dorsee, by which he is permitted to show a parol waiver 
of demand and notice. The cases of Dye v. Scott, 35 
Ohio St. 194, and the second branch of Hudson vy. 
Walcott, supra, are of this character; and also Mc- 
Monigal v. Brown, 45 Ohio St. 499, 15 N. E. Rep. 860. 
The exception is on the ground that demand and notice 
are not a part of the contract, but a mere step in the 
remedy, which may be waived by the indorser. Byles, 
Bills (6th Am. ed.) Sharswood’s notes, 160; Bassen- 
horst v. Wilby, 45 Ohio St. 333, 339, 138 N. E. Rep. 75; 1 
Pars. Notes & B. 549. The limits fixed by these ex- 
ceptions confine the rule to an indorsement made for 
value in the usual course of business for the purpose 
of transferring the’paper orgiving it credit; and within 
these limits the rule is general that a contract of 
dorsement as interpreted by mercantile law, though 
blank, cannot be varied by parol evidence of what was 
then agreed on by the parties. 
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Tue doctrine that an agent cannot, either 
directly or indirectly, have an interest in the 
sale of the property of his principal, which is 
within the scope of his agency, was applied 
by the Supreme Court of Illinois in the case 
of Tyler v. Sanborn, to the wife of an agent 
who purchased the property with her separate 
estate, the court holding that, as in that State, 
upon the death of the wife, the husband is 
entitled to dower in her real estate, such a 
purchase by her was fraudulent inlaw. The 
court says: 


Such a sale, at common law, would clearly have been 
voidable, both because the wife there had no inde- 
pendent power to contract, and because the husband 
would have taken an estate during coverture in the 
property. See1 Shars. Bl. Comm. 441, 442; Reeves, 
Dom. Rel. (2d ed.) 98, 99, and also Jd. 28. Notwith- 
standing that our statute has so far changed the com- 
mon law that the wife can now contract with the hus- 
band, and has abolished his estate during coverture, it 
has not denied to each all interest in the property of 
the other. The husband is still the head of the family, 
and the expenses of the family and of the education of 
the children are, by section 15 of the statute in relation 
to husband and wife, “charged upon the property of 
both husband and wife, or of either of them, in favor 
of creditors.” Rev. St. 1874, p.577. Upon the death 
of the wife, intestate, without children surviving, the 
husband inherits one-half of her real estate (Jd. ch. 39, 
§ 1;) and, in any event, upon her death, he is entitled 
to dower in her real estate. Hence the husband still 
has a pecuniary interest, greater or less, as circum- 
stances may vary, in all the real estate of which his 
wife may be owner during coverture. There is, more- 
over, apart from this pecuniary interest, an intimacy, 
ot relation and affection between husband and wife, 
and of mutual influence of the one upon the other for 
their common welfare and happiness, that is absolutely 
inconsistent with the idea that the husband can occupy 
a disinterested position as between his wife and a 
stranger in a business transaction. He may, by reason 
of his great integrity, be just in such a transaction, but 
unless his marital relations be perverted he cannot feel 
disinterested; and it is preciseiy because of this feeling 
of interest that the law forbids that he shall act for 
himself in a transaction with his principal. It is be- 
lieved to be within general observation and experience 
that he who will violate a trust for his own pecuniary 
profit will not hesitate to do it, under like cireum- 
stances, for the pecuniary profit of his wife. In our 
opinion the policy of the law equally prohibits the wife 
of the agent, as it does the agent himself, from taking 
title to the property which is the subject of his agency, 
without the knowledge and express consent of the 
principal. 












CONDITIONAL SALES OF PERSONAL 

* PROPERTY — RIGHTS OF THE PAR- 
TIES THERETO WHERE THE SELLER 
RETAINS THE TITLE AS A SECURITY 
FOR THE PURCHASE MONEY. 


1. Definition, 

2. Validity of such Sales. 

8. Rights of the Parties before the Payment of the 
Purchase Money. 

4. Rights of the Parties where the Buyer pays Part 
of the Purchase Money and the Seller thereafter Re- 
takes the Property. 


1. Definition.—Conditional sales are those 
in which the possession of the property is 
given to the person agreeing to buy it, but 
the title is expressly reserved by the seller 
until the performance of some condition by 
the buyer. This condition is usually the 
payment of the price.! 

2. Validity of such Sales.—Such sales are 
valid as between the parties thereto in all the 
States.2, But in Missouri, Iowa, Vermont, 
Illinois and perhaps other States, they are 
not good as against bona jide purchasers 
without notice of the condition nor against 
creditors of the buyer, where the buyer has 
possession. This results from statutes of 
those States construing such sales to be in 
effect chattel mortgages and requiring the 
contract of sale to be recorded as mortgages 
are.’ But in Pennsylvania, such sales are 


1 Chitty Contracts (10th Am. ed.) 407, and N.; Lick- 
barrow v. Mason, 2 Smith’s Lead. Cas. (7th ed. 1202; 1 
Benj. Sales (Corbins ed.) § 425. 

2 Caraway v. Wallace,2 Ala. 542; Reese v. Beck, 24 
Ala. 651; Ferrier v. Wood, 9 Ark. 85; Plumer v. 
Shirley, 16 Ind. 380; Thomas v. Winters, 12 Ind. 322; 
Kountz v. Hart, 17 Ind. 329; Hughes vy. Sheaff, 19 
Iowa, 325; Bryant v. Craig, 36 Me. 562; Mount v. 
Harris, 9 Miss. 185; Smith v. Tilton, 10 Me. 350; Poin- 
dexter v. McCannon, 1 Dev. (N. C.) Eq. 378; Leighton 
v. Stevens, 22 Me. 252; Hotchkiss v. Hunt, 49 Jd. 213; 
Marston v. Baldwin, 17 Mass. 606; Ray v. Thompson, 
12 Cush. (Mass.) 281; Burbank v. Crooker,7 Gray 
(Mass.), 158; Hubbard v. Bliss, 12 Allen (Mass.), 590; 
Teass v. Boyd, 29 Mo. 131; Quinn v. Stout, 31 Mo. 160; 
Dows v. Deninston, 28 Barb. (N. Y.) 393; Ridgeway v. 
Kennedy, 52 Mo. 24; Robbins v. Phillips, 68 Mo. 100; 
Wangler v. Franklin, 70 Mo. 650; Mathews v. McElroy, 
79 Mo. 202; Kingsland v. Culp, 85 Mo. 548; Cooner v. 
Johnson, 86 Mo. 533; Sumner v. Woods, 67 Ala. 139, 
42 Am. Rep. 104, and note; Marvin v. Norton, 48 N. J. 
Law 412, 57 Am. Rep. 566 and note 572; Miller v. Steen, 
30 Cal. 402, 89 Am. Dec. 124; and note 127, 129; Lick- 
barrow v. Mason, 1 Smith’s Lead. Cas. (7th ed.) 1202, 
et seg; Fleck v. Warner, 25 Kan. (star p.) 492, and 
note; 1 Am. Dig. 1887, 1153, § 204; Fosdick v. Schall, 
99 U. S. 235; 1 Benj. Sales (Corbins ed.) § 425, note 92, 
where numerous cases are collected. 

31 R. S. Mo. (1879), §§ 2505-2507; Kingsland v. Culp, 
85 Mo. 548; Coover v. Johnson, 86 Mo. 533; Rogers v. 
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void at common law, and in absence of such 
a statute, as to bona fide purchasers and 
creditors where the buyer has possession.‘ 
But in absence of a statute to the contrary 
such sales are apparently valid in all the 
States excepting Pennsylvania as to pur- 
chasers and creditors.°® 

3. Rights of the Parties before the Payment 
of the Purchase Money.—In all cases where 
the title is retained, the seller has the right to 
retake the property from the buyer at any 
time after default by him; and, in absence 
of a statute to the contrary, the seller may 
recover the property from a bona fide pur- 
chaser without notice,® excepting Pennsyl- 
vania;’ or he may maintain trover for its 
conversion either before or after default of 
the buyer ;° and if the property die or is de- 
stroyed it seems that it is the sellers loss un- 
less the parties bave agreed otherwise ;’ the 
vendor may sell his interest in the property 
to a third party, at any time before the pay- 
ment of the purchase money; the sale being 
subject to the rights of the conditional buyer ;” 
so the buyer may sell his interest ;'! and his 
vendce would hold it as he held it; and the 
conditional buyer may also maintain trover 
for the conversion of the property ;” after 
the buyer bas failed to pay the price accord- 
ing to the contract, the seller may not only 
retake the property sold, but also its increase. 
Thus in a case where a mare was sold and 
the buyer failed to pay the purchase money, 
the seller recovered both the mare and her 
colt, foaled after the conditional sale.” 
Whitehouse, 71 Me. 222; King v. Bates, 57 N. H. 446; 
Duneans y. Stone, 45 Vt. 123; Thorpe v. Fowler, 57 
Iowa, 541; Hervey v. R. I. Locomotive Works, $3 U. 
S. 664. 

4 Stadtfelder v. Huntsman, 92 Pa. St. 53, 37 Am. Rep. 
661, and note 664. 

5 Marvin v. Norten, 48 N. J. Law 412,57 Am. Rep. 
566-572, note; Harkness v. Russell, 118 U. S. 663; Her- 
vey v. R. I. Leccmotive Works, 93 U. 8S. 664; See also 
cases cited in note 2 ante. 

6 See cases cited in note 5 ante. 

7 See cases cited in note 4. 

8 Angier v. Taunton, 1 Gray (Mass.), 621,61 Am. 
Dec. 486; Harrington v. King, 121 Mass. 269; King v. 
Bates, 57 N. H. 446; Guilford v. McKinley, 61 Ga. 230. 

9 Swallow v. Emery, 111 Mass. 355; Ballard v. Bur- 
gett, 40 N. Y. 314. 

10 Hubbard v. Bliss, 12 Allen, 590; Burnellv. Marvin, 
44 Vt. 277; Everett v. Hall, 67 Me. 497; McMillan v. 
Larned, 41 Mich. 521. 

11 Day v. Bassett, 102 Mass. 445; Currier v. Knapp, 
117 Mass. 324; Crompton v. Pratt, 105 Mass. 255; Blair 
v. Hamilton, 48 Inc. 32; Vineent v. Conrad, 13 Pick. 
294. 

12 See cases cited in note 11. 








4. Rights of the Parties where the Buyer pays 
Part of the Purchase Money and the Seller 
thereafter Retakes the Property.—But what are 
the rights of the parties where the vendor 
retakes the property after the vendee has 
paid a part of the purchase money? In many 
such instances the contract expressly deter- 
mines the rights of the parties. It is often 
stipulated that if the purchaser should fail 
to pay the several instalments of the purchase 
money as they fall due, the seller may retake 
the property and retain all payments made 
thereon as compensation for the use of the 
property and as damages. Many of the 
cases hold such stipulations to be valid and 
binding; and that all partial payments are 
forfeited.44 On the other hand, there are 
numerous cases which decline to enforce such 
stipulations, construing them as ordinary 
conditional sales with all their incidents.” 
But the difficulty arises where an ordinary 
sale is made on a credit, the veudor retaining 
the title until the purchase money is paid. In 
such a case suppose that the vendor retakes 
the property after the vendee has paid a por- 
tion of the purchase money; who is entitled 
to the portion so paid? Shall the vendor re- 
tain it, or shall he repay it to the vendee as 
if the sale had been rescinded? On this 
question there is a diversity of opinion. 
Apparently the weight of reason and authority 
is that if the purchaser fails to pay the pur- 
chase money according to the contract, the 
vendor may recover the property notwith- 
standing the fact that a portion of the pur- 
chase money has been paid, and this without 
first repaying or tendering back the purchase 


18 Stewart v. Ball, 83 Mo. 154; Kellogg v. Lovely, 46 
Mich. 131; Allen v. Delano, 55 Me. 113; Clark v. Hay- 
ward, 51 Vt. 14; Buckmaster ¥. Smith, 22 Vt. 203. : 

14 Fleck v. Warner, 25 Kan. 492; Everett v. Hill, 67 
Me. 497; Duke v. Shackelford, 56 Miss. 552; Angier v. 
Taunton, 1 Gray, 621; Knox v. Perkins, 15 Gray, 529; 
Brown v. Haynes, 52 Me. 578; Colcord v. McDonald, 
128 Mass. 479; See also note 15 Inf. 

15 Miller v. Steen, 30 Cal. 402,89 Am. Dec. 124-127. 
Note, wherein all the cases are collected; Fosdick v. 
Schall, 99 U. S. 285; Wheelan v. Couch, 26 Grant Ch. 
74; Singer v. Cole, 4 Lea, 439, 40 Am. Rep. 20; Meagher 
v. Hollenberg, 9 Jd. 392; Sage v. Sleutz, 23 Ohio St. 
1; Carpenter v. Scott, 18 R. I. 447; Chase v. Ingalls, 
122 Mass. 881; Cole v. Berry, 42 N. J. Law 308; Nash 
v. Weaver, 23 Hun. 518; Van Wren v. Flynn, 34 La. 
An. 1158; Hill v. Townsend, 69 Ala. 268; Sumner v. 
Woods, 67 Id. 189; Kohler v. Hayes, 41 Cal. 456; 
Loomis v. Bragg, 50 Conn. 228, 47 Am. Rep. 638; Huie 
v. Roberts, 40 Am. Rep. 170; March v. Wright, 46 Ill. 
489; Lucas v. Campbell, 88 Jd. 447; Forest v. Hamilton, 
98 Ind. 91. 
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money already received by him. But he can 
retain only so much of it as is necessary to 
compensate him for the use of the property 
while in possesion of the vendee, and to make 
good any damages which he may have sus- 
tained by reason of his failure to pay the 
purchase money ; and the vendee may recover 
of the vendor all of the purchase money paid 
him, over and above such compensation and 
damages in a proper action for that purpose.’® 
Nose SMITHSON. 


16 Ketchum vy. Brennan, 53 Miss. 596; Mott v. Hav- 
annab, 22 Hun. 354; Guilford v. McKinley, 61 Ga. 230. 
Hine vy. Roberts, 48 Conn. 267; Preston v. Whitney, 29 
Mich. 260; Johnson v. Whitmore, 27 Mich. 470; Miller 
y. Steen, 30 Cal. 40, 89 Am. Dec. 124-127 note. See 
notes 13 and 14 ante. 








NEGOTIABLE PAPER— ALTERATION OF IN- 
STRUMENT—NEGLIGENCE OF INDORSER. 


BURROWS V. KLUNK. 





Court of Appeals of Maryland, March 27, 1889. 


An accommodation indorser is not liable for the 
raised amount of altered instruments, forged by the 
insertion of figures and words in blank spaces by the 
maker before his delivery to an innocent payee, the 
notes being wholly in the handwriting of the maker. 
Under such circumstances the notes are complete 
when they leave the hands of the indorser, and the 
maker is not his agent or employee. 


MILLER J., delivered the opinion of the court: 

Jobn Burrows sued Erancis Klunk as joint 
maker or indorser of two promissory notes, each 
purporting to be for $550, signed by Charles F. 
Klunk, dated February 7, 1887, and payable to the 
order of Burrows,—one on the Ist of June, and 
the other on the first of July, following. The de- 
fense isthat these notes had been fraudulently 
raised from $50 to $550 each. At the trial two ex- 
ceptions were taken by the plaintiff which need 
not be stated at length. On some points there is 
a conflict of testimony, but as to the following 
material facts there appears to be no contradic- 
tion: Charles F. Klunk is the son of the defend- 
ant, Francis A. Klunk. The son had become in- 
debted to the plaintiff, Burrows, in about the 
sum of $4,000, and the plaintiff visited his house 
on the 5th of February, and told him to get notes 
indorse by his father to the amount of $1,100, 
and that his (theson’s) father-in-law would settle 
the balance. On the same day the son called 
upon his father with five promissory notes in 
favor of Burrows, drawn up by the son, and 
signed by him as maker, for $50 each, and asked 
his father to indorse them, which the latter posi- 
tively refused to do. On the next day, February 
6th, the plaintiff and tte son visited the father at 
his house, but the plaintiff testifies there was 





nothing then said about indorsing notes in the 
presence of the father, and that he went there 
simply for the purpose of being introduced as the 
gentleman who was furnishing the son with 
goods. On the following Tuesday, February 8th, 
the son again called upon his father at his shop, 
again importuned him to indorse these five notes, 
and after a good deal of persuasion he agreed to 
indorse two of them, which matured respectively, 
on the Ist of June and the first of July, 1887. Be- 
fore doing so he took them to his office, read 
them over carefully, saw that they were for $50 
each, that they were dated the 7th of February, 
and were payable to the order of the plaintiff. 
He then wrote his name on the back of each, and 
delivered them to hisson. The latter has gone 
away, and when the notes were produced at the 
trial it appears the words ‘“‘five hundred and’’ had 
been inserted before the word “‘fifty’’ in the body, 
and the figure *5”’ before the figures ‘50’ in the 
left-hand upper corner, of each of them. This 
statement is taken mainly from the testimony of 
the defendant, which in these particulars is un- 
contradicted. The notes themselves have been 
submitted to us for inspection. This inspection 
shows that if they were thus altered the altera- 
tions must have been made by the son, after his 
father wrote his name upon them, and before they 
were delivered to the plaintiff, and that they must 
have been in such condition when signed by the 
defendant as to admit of the alterations being so 
made as to readily deceive innocent third parties. 
There must have been a space between the **$”’ and 
the figures ‘‘50,’’ sufficient forthe insertion of the 
figure ‘5,’ and a blank before the word “fifty” 
sufficient to let in the words “‘five hundred and.” 
As they now appear, they are throughout in the 
handwriting of the son, who signed them as 
maker, written with the same ink, and with no 
discoverable trace of erasure. It was left to the 
jury, by the granting of the plaintiff’s and defend- 
ant’s first prayers, to find whether the alterations 
had been made, and their verdict shows that they 
found this issue of fact in the affirmative. But 
the plaintiff has testified that he had no knowl- 
edge of these alterations when he received the 
notes, and the question is, can he recover upon 
them against the defendant, even if he had no 
such knowledge? It is manifest that if the de- 
fendant is made liable for the full amount of these 
altered notes he will suffer a wrong, and sustain a 
loss, by means of acrime not less serious than 
the forgery of his signature. If his signature had 
been forged, or if the notes had been raised by 
obliteration of the writing by any chemical pro- 
cess, or by any other device of an ingenious 
forger, it is conceded he would not be liable. 
But, because these small spaces were in the notes 
when he wrote his name upon them, it is con- 
tended that he was negligent in signing 
and leaving them in that condition; and the doc- 
trine that where one of two innocent parties must 
suffer that one should suffer whose negligence 
has enabled the third party to commit the wrong 
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is invoked against him. There are no cases in 
which this doctrine has been applied to negotiable 
instruments in order to protect innocent holders 
for value, but we think the weight of authority in 
this country is against its application toa case 
like the present. In support of this position we 
refer to the able judgment of the supreme court 
of Michigan, delivered by Judge Christiancy, in 
Holmes v. Trumper, 22 Mich. 427, and the equally 
able and elaborate opinion of the supreme judic- 
ial court of Massachusetts, delivered by Chief 
Justice Gray, in Bank v. Stowell, 123 Mass. 196; 
also to the cases of Goodman v. Eastman, 4 N. H. 
445; McGrath v. Clark, 56 N. Y. 34; Bank v. 
Clark, 51 Lowa, 264, 1 N.W. Rep. 491; and Worrall 
v. Gheen, 39 Pa. St. 388. Such also seems to be 
the effect of the decisions of the supreme court in 
Wood v. Steele, 6 Wall. 80, and Angle v. Insur- 
ance Co., 92 U. S. 330. 

The case of Tome v. Railroad Co., 39 Md. 36, is 
quire different from this. The main question in- 
volved in that case was the extent of the liability 
of private corporations for the acts of their 
agents, done within the scope of their employ- 
ment, expressed or implied. The party who 
committed the fraud was the treasurer and stock 
transfer agent of the company, intrusted with its 
seal, with books of stock certificates signed in 
blank by the president, and was putin sole charge 
of the company’s office in Baltimore. He was 
thus furnished by the company with every facility 
for making a fraudulent issue of stock. But here 
no such relation existed between the defendant 
and hisson. The latter was neither the agent, 
nor even the employee of the former. The notes 
were simply delivered to him after they had been 
signed, for the purpose of being carried to the 
plaintiff. Nor is it a case where one signs a note 
in blank as to amount, and delivers it to another 
for use, with intention that the blank should be 
filled. In such case the instrument carries on its 
face an implied authority to fill the blank, and the 
signer makes the person to whom it is thus de- 
livered his agent for that purpose, and is respon- 
sible to an innocent holder for value for whatever 
sum may be inserted. But here each note was 
complete on its face when it left the hands of the 
defendant. Asum payable was actually written 
in it, and the date, time of payment, and the name 
of the payee were all inserted. In such case 
there can be no inference that the defendant 
authorized any one to increase this amount simply 
because blank spaces were left in which there 
was room to insert a larger sum. It may have 
been carelessness in the defendant to sign the 
notes without drawing lines through these spaces, 
but he was evidently not a business man, accus- 
tomed to sign notes; and it was not his careless- 
ness, butthe crime committed by another, that 
was the proximate cause that misled the plaintiff. 
Appellant’s counsel have placed great reliance 
upon the English case of Young v. Grote, 4 Bing. 
253. In that case a husband having occasion to 
leave home for several days signed checks upon 








his banker in blank, left them with his wife, with 
directions to have them filled up with such sums as 
the purposes of his business might require during 
his absence. The wife, in order to pay wages to 
persons employed by her husband, directed a 
clerk, who was also employed by him, to fill up 
one of these checks for a certain sum. The clerk did 
so, showed it to her, and she directed him to 
draw the money from the banker. When drawn 
up by the clerk the check was in substantially the 
same form, as these notes, and before he pre- 
sented it the clerk had in the same manner raised 
it toa much larger sum. The banker paid the 
raised check in good faith, and was protected in 
so doing against the claim of his customer, the 
husband. The difference as to facts between that 
case and this is that there the check was signed 
in blank by the husband, who constituted his 
wife his agent to fill it up, and the raising or 
forgery was committed by a clerk in his employ- 
ment. It was also a case between banker and 
customer; and in Bank v. Stowell, supra, the po- 
sition is taken that ‘“‘the maker of a promissory 
note holds no such relation to the indorees thereof 
as a customer does to his banker. The relation 
between banker and customer is created by their 
own contract, by which the banker is bound to 
honor the customer’s drafts; and if the negligeace 
of the customer affords opportunity to a clerk or 
other person in his employ to add tothe terms of 
a draft, and thereby mislead the banker, the cus- 
tomer may well be held liable to the banker.” 
There is force in this position; but the case of 
Young v. Grote, though it has not, so far as we 
can ascertain, been directly overruled, has been 
seriously questioned, not so much as to its result, 
but as to the reasoning on whichit is founded. 
Subsequent comments of the English judges go 
far to limit the doctrine there laid down to the 
peculiar circumstances of that case. All the de- 
cisions containing the comments made up to that 
time are referred to in Bank vy. Stowell. To these 
we may add the more recent case of Baxendale v. 
Bennett, L. R. 3 Q. B. Div. 525, (in the court of 
appeals,) in which Brett, L. J., said: ‘I think the 
observations made by the lordsin the case of 
Bank v. Trustees, 5 H. L. Cas. 389, have shaken 
Young v. Grote, and Coles v. Bank, 10 Adol. & E. 
437, as authorities.”’ The case is discredited, if 
not overruled as an authority, and we have found 
no English decision in which the maker of a 
promissory note has been held liable under cir- 
cumstances similiar to those which exist in the 
present case. We approve and adopt the follow- 
ing reasoning in Holmes v. Trumper, supra: ‘‘The 
negligence, if such it can be called, is of the same 
kind as might be claimed if any man in signing a 
contract were to place his name far enough below 
the instrument to permit another line to be writ- 
ten above it in apparent harmony with the rest of 
the instrument; or as ifan instrument were written 
with ink the material of which would admit of 
easy and complete obliteration er fading out by 
some chemical application which would not affect 
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the face of the paper; or by failing to fill any 
blank at the end of any line which might happen 
to end far enough from the side of the page to 
admit the insertion of a word. Whenever a party 
in good faith signs a complete promissory note, 
however awkwardly drawn, he should, we think, 
be equally protected from its alteration by forgery 
in whatever mode it may be accomplished; and 
unless, perhaps, when it has been committed by 
some one in whom he has authorized others to 
place confidence as acting for him, he has quite 
as good a right to rest upon the presumption that 
it will not be criminally altered as any person 
has to take the paper onthe presumption that it 
has not been; and the parties taking such paper 
must be ccnsidered as taking it upon their own 
risk, so far as the question of forgery is concerned, 
and as trusting to the character and credit of 
those from whom they receive it, and of the inter- 
mediate holders. If promissory notes were only 
given by first-class business men, who are skill- 
ful in drawing them up in the best possible man- 
ner to prevent forgery, it might be well to adopt 
the high standard of accuracy and perfection 
which the argument in the behalf of the plaintiff 
in error would require. But for the great mass 
of the people, who are not thus skillful, nor in 
the habit of frequently drawing or executing such 
paper, such a standard would be altogether too 
high, and would place the great majority of men 
of even fair education and competency for busi- 
ness at the mercy of knaves, and tend to encour- 
age forgery by the protection it would give to 
forged paper.”’ 


Weare all of opinion that the defendant is not 
liable for the amount of these raised notes. In 
some of the cases, especially in Pennsylvania and 
Mississippi, recovery has been allowed for the 
amount ofthe note before it was thus altered. 
This however, seems to ignore the principle, said 
to be of universal application, that any material 
alteration of a written instrument avoids it in toto 
as to any party to it who has not assented to such 
alteration. But that question does not arise on 
this appeal. The verdict and judgment were in 
favor of the plaintiff for the original amount of 
the notes, with interest, and the defendant has 
not appealed. In thus disposing of the case we 
have assumed, and must not be understood as 
having decided, that the plaintiff isa holder for 
value. It follows from what we have said that 
the court below was right in admitting the testi- 
mony objected to in the first exception, and that 
there is no error prejudicial to the appellant in 
the rulings upon the prayers. The judgment is 
therefore affirmed. 


Nore.—General Rule.- It is the general rule that a 
fraudulent and material alteration of a promissory 
note, without the consent of the party sought to be 
charged therewith, whether made before or after the 
delivery of the note, renders the contract wholly void 
as against him, evenin the hands of one who takes it 
bona fide tor value and without knowledge or reason- 





able notice of the forgery.1 So when a note has been 
fraudulently altered by inserting the word “forty” so 
as to make a note for one hundred dollars read one 
hundred and forty dollars it was held that the en- 
dorsee could not collect it though he took it in good 
faith and the alteration could not be detected by the 
closest scrutiny.2 A printed blank note was filled up 
by the maker by inserting “50” at a little distance 
from the mark $, and by writing “fifty” near the end 
of a blank line and close to the word “dollars” and in 
this condition was signed by the maker and indorsed 
by the payee. The maker then took the note and 
fraudulently altered its amount from $50 to $150, by 
adding the figure 1 between “$” and “50,’’ and the 
words “fone hundred and” before the word “fifty.” 
The fraud was well executed. The note was then 
discounted. It was held that the endorser could not 
be held on the note in its altered form. When a note 
was signed by the maker and endorsed by the payee, 
after which blanks were filled, it was held invalid-as 
against the endorser. The rule that whenever one of 
two innocent parties must suffer by the acts of a third, 
he who has enabled such third person to occasion the 
loss must sustain it, is not applicable, in such case, 
for the reason that the endorser did not, in any legal 
sense enable the maker to make the alteration. 
Making Alteration before Noteis Delivered. The 
fact that the alteration is made before the note was 
delivered to the payee, and by one of the makers, at 
whose request and for whose accommodation the 
others signed it, does not enlarge their liability, pro- 
vided he had no authority from them, expressed or 
implied, to alter or add to the terms of the note6 A 


1 Hall v. Fuller, 5 B. & C. 750; 8 D. & R. 464; Warrington 
v. Early, 2 El. & Bl. 763; Fay v. Smith, 1 Allen,477; Wood 
v. Steele, 6 Wall. 80; Angle v. Northwestern Ins. Co. 92 U. 
8. 330; Draper v. Wood, 112 Mass. 315; Citizens’ Bank v. 
Richmond, 121 Mass. 110; Greenfield Saving Bank v. 
Stowell, 123 Mass. 196; Ives v. Farmers’ Bank,?2 Allen 
236; Sewall v. Boston Water Power Co. 4 Allen, 277; 
Belknap v. Nat. Bank of N. America, 100 Mass. 376; Bank 
v. Clark, 51 Iowa, 264; Holmes v. Trumper, 22 Mich. 427. 

2 Wade v. Withington, 1 Allen, 561. 

3 Worral v. Gheen, 39 Pa. St. 388. 

4McGrath v. Clark, 56 N. Y. 34. See also Davis v. 
Eppler, 38 Kans. 408; Osgood v. Stevenson, 143 Mass. 
399; Stephens v. Davis, 85 Tenn. 271; Horton v. Estate, 71 
Iowa, 448;-Russell v. Reed, 36 Minn. 876; Overton v. 
Matthews, 35 Ark. 154; Washington Sav. Bank v. Ecky, 
51 Mo. 272; Gerrish v. Gives, 56 N. H.9; Bruce v. Wescott, 
3 Barb. 344; Bigelowe’s Bills and Notes, (2nd Ed.), 573; 
1 Rand. Com. Pap. sect. 87; Fordyce v. Merrill, 49 Ark. 
306; Rainboldt v. Eddy, 34 lowa, 440; English v. Brenenan, 
5 Ark. 377;1 Green! Ev. sect. 565; Coburn v. Webb, 56 
Ind. 9%; Hoopes v. Callingwood, 10 Colo. 107. For the 
effect of material alterations of negotiable paper see 
Evans v. Lawton, 34 Fed. Rep. 233, and note; Croswell 
v. Labee, (Me.), 16 Atl. Rep. 331, and note; 3 Cent. Law 
Jour. 6,and note; Deemes v. Bluntzer, (Tex.),78. W. 
Rep. 820, and note; Martin v. Tuttle, (Me.), 14 Atl. Rep. 
207, and note; Hood’s Appeal, (Pa.),7 Atl. Rep. 187, and 
note; Weaver v. Bramley, (Mich.),31 N. W. Rep., and 
note; Horton v. Estate, (Iowa), 32N. W. Rep. 452, and 
note; Stephen v. Davis, (Tenn.), 2 S. W. Rep. 382, and 
note; Johnson’s Estate, (Mich.), 33 N. W. Rep. 413, and 
note ; Hoopes v. Callingwood, (Colo.), 13 Pac. Rep. 909, 
and note ; Foridyce v. Kasminski, (Ark.), 38. W. Rep. 892, 
and note; Osgood v. Stevenson, (Mass.), 9 N. E. Rep. 
826, and note; Drexler v. Smith, 30 Fed. Rep. 754, and 
note ; Singleton v. McQuerry, (Ky.), 28. W. Rep. 662, and 
note ; Andrews v. Calloway, (Ark.), 78. W. Rep. 449, and 
note; Hodnett v. Pace, (Va.),68. E. Rep. 217, and note; 
Heath v. Blacke, (S. Uar.),5 8. E. Rep. 842, and note. 

5 Wood v. Steele, 6 Wall, £0; Agawam Bank v. Sears, 4 
Gray, 95; Draper v. Wood, 112 Mass. 315; Waterman v. 
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note for twenty dollars was altered by one of two 
makers, after it had been signed by the other and be- 
fore it was delivered to the payee, by inserting the 
words “one hundred and” before ‘‘twenty;” the 
court held that the other maker was not liable upon it, 
because the payee had been deceived and defrauded, 
not by any abuse of the confidence which the defend- 
ant reposed in the maker, and for which the defend- 
ant ought to be responsible, but by forgery, for which 
he was not responsible.® : 

When Instruments are Filled and Put into Circula- 
tion by Agents.—If a party delivers a note with the 
intention that the blanks should be filled, he thereby 
makes the person to whom he delivers it his agent and 
is responsible for whatever date, sum, or time of pay- 
ment he may insert.?7 Where a party toa negotiable 
instrument intrusts it to another for use as such, with 
blanks to be filled in order to make the same complete, 
as between such party and an innocent person, the 
person to whom the instrument is so entrusted must 
be deemed the agent of the party who committed the 
instrument to his custody in filling the blanks to per- 
fect the instrument. But with the custody of such 
paper, under such circumstances does not confer 
authority to make any addition tothe terms of the 
note, or to make a new instrument by erasing what is 
written or printed, or by filling the blanks with stipu- 
lations repugnant to the plainly expressed intention 
of the instrument as shown by its written or printed 
terms. If such addition or alteration of a material 
character is made without the consent of the party 
from whom the paper was received, it will avoid the 
note, even in the hands of an innocent holder for 
value. 

Maker and Indorsee—Customer and Banker—Neg- 
ligence.—The maker of a promissory note holds no such 
relation to the indorsees thereof as a customer does to 
his banker. The relation between banker and cus- 
tomer is created by their own contract, by which the 
banker is bound to honor the customer’s drafts.? It 
has been well said: “If the negligence of the cus- 
tomer affords opportunity to a clerk or other person 
in his employ to add to the terms ofa draft and 
thereby mislead the banker, the customer may well be 
held liable to the banker. But, as between cus- 
tomer and banker, the former has not been held liable 
for an unauthorized alteration or addition by a 
stranger. And that the signer ofa note, complete 
upon its face, and not entrusted by him to any person 
for the purpose of being filled up or added to, but 
afterwards altered, without his authority or assent, 
by tie insertion of additional words in blank spaces 
therein, should be held to have contracted with every 
subsequent innocent holder who may be thereby de- 
frauded, and to be liable to himin an action on the 
note in its altered form, is unsupported by any English 
decision of which we are aware, and appears to us to 
be inconsistent with the weight of American authority 


Vose, 43 Me. 504; Greenfield Savings Bank v. Stowell, 123 
Mass. 196. 

6 Goodman v. Eastman, 4 N. H. 455. 

7 Violett v. Patton, 5 Cranch, 142; Russell v. Lang- 
staffe, 2 Dong. 514; Bank of Pittsb. v. Neal, 22 How. 96; 
Androscoggin Bank v. Kimball, 1 Cush. 373; Abbott v. 
Rose, 62 Me. 194. See also Ives v. Farmers’ Bank, 2 Allen, 
236; Sewall v. Boston Water Power Co. 4 Allen, 277; 
Belknap v. Nat. Bank N. America, 100 Mass. 376. 

8 Angle v. Northwestern Ins. Co. 92 U. 8. 330. See also 
Lowdon v. Bank, 38 Kan. 533. 

9Carr v. Nat. Security Bank, 107, Mass. 45; Bank of the 
Republic v. Millard, 10 Wall. 152; Marzetti v. Williams, 1 
B. & Ad. 415. 





and unfounded in principle.” Soa Michigan case 
holds that if promissory notes were only given by 
first class business men, who are skillful in draw- 
ing them up in the best possible manner to prevent 
forgery, it might be well to adopt the highest stand- 
ard of accuracy and perfection. Butfor the great 
mass of the people, who are not thus skillful, nor in 
the habit of frequently drawing such papers, such 
a standard is impracticable, and would place the 
great mass ofthe people, of even fair education and 
competency for business, “at the mercy of knaves, 
and tend to encourage forgery by the protection it 
would give to forged paper.”!! A maker was held 
liable upon a note in which the words ‘‘and twenty” 
had beeninserted between the words “three hun- 
dred,” and “‘dollars,’”? who had been informed by letter 
from the indorsee, very soon after the date of the note, 
that he had bought it and of its date and amount, and 
who made no objection for nearly a year afterwards. 
His long silence was held as a ratification of the note 
in its altered form.!2 According to the civil law, if 
the mistake of a banker, in paying a bill for too large 
a sum was induced by the fault of the drawer, in not 
taking care to write the bill in sucha manner as to 
prevent fraudulent alterations, the drawer was held 
liable to the banker for the loss so incurred. Under 
the civil rule an English case seems to be decided. 
The drawer of a bill had left it withhis wife signed 
by himself in blank, and the fraudulent alteration was 
made by his clerk, who was directed by the wife to 
fillout the check. The arbitrator found that the 
maker had been guilty of gross negligence by causing 
his check to be delivered to his clerk in such a state 
that the latter could and did by the mere insertion of 
additional words make it appear to be his check fora 
larger sum. It was held by the court that he could 
not recover the sum from his banker, who paid it.4 
But this decision is not sustained in other cases, and 
the doctrine has been limited there laid down to the 
peculiar circumstances of that case. Bankers who 
had paid a bill upon a forged indorsement were held 
not entitled to recover the amount from their cus- 
tomer, the drawer.45 In later judgments the case of 
Young v. Note is put upon the ground that the cus- 
tomer’s negligence in the transaction had afforded 
opportunity for the fraud of his check, by which the 
bank was deceived.!6 D. H. PINGREY. 


10 Greenfield Savings Bank v. Stowell, 123 Mass. 196. 

ll Holmes v. Trumper, 22 Mich. 427. 

12 Yocum v. Smith, 63 Ill. 321. See also 2 Am. & Eng. 
Ency. Law, 393. 

18 Pothier’s Contrat de Change, pt. 1, ch. 4, § 99; See 
also the Scotch cases, Pagan v. Wylie, and Grahame v. 
Gillespie, Morison’s Dict. Dec. 1660, 1443; Ross on Bills 
and Notes, 194, 195, and the Louisiana case, Isnard y. 
Torres, 10 La. Ann, 103. 

4 Young v. Grote, 4 Bing. 253; 12 Moore, 484. 

5 Robarts v. Tucker, 16 Q. B. 560; 15 Jur. 987; 20 L. J. 
(N. 8.) Q. B. 270. 

16 Bank of Ireland v. Evans Charities,5 H. L. Cas. 389; 
Orr v. Union Bank of Scotland, 1 Macq. 513; British 
Linin Co. v. Colodonia Ins. Co. 4 Macq. 107; Ez parte 
Swan, 7 C. B. (N. 8.), 400; Arnold v. Cheque Bank, 1 CO. P. 
D. 578; Baxendale v. Bennett, L. R. 3 R. B. Div. 525, 
These cases greatly modify if they do not overrule 
Young v. Grote, Bing. 253; 12 Moore, 484, and Coles v. 
Bank, 10 Ad. & E. 487. 
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PRACTICE IN CIVIL CASES—CHANGES MADE 
BY THE LAST MISSOURI LEGISLATURE. 





I will now give what I consider the most important 
changes made by the revision of 1889 in the law relat- 
ing to “Practice in Civil Cases.” 

Section 3465, Chap. 59 R. S. 1879, has been amended 
as follows: 

Section 3465; Any person may be a defendant who 
has or claims an interest in the controversy adverse to 
the plaintiff, or who is a necessary party to a complete 
determination or settlement of the question involved 
therein. And in actions to recover possession of real 
estate the landlord and tenant thereof may be joined 
as defendants, and any person claiming title or a right 
of possession to real estate, may be made a party, 
plaintiff or defendant, as the case may require, to any 
such action. 

The amendment makes this section, substantially 
the same as the statutes of New York, California, 
North Carolina and South Carolina (Bliss Code Plead- 
ing, § 97). 

The following new section was enacted in lieu of 
3468. 

Section 3468. A married woman, may in her own 
name, with or without joining her husband as a party, 
sue, and be sued in any of the courts of this State hav- 
ing jurisdiction, with the same force and effect as if 
she was a femme sole, and any judgment in the cause 
shal] have the same force and effect as if she were un- 
married. 

Section 3485, amended by adding at the end thereof, 
the following: ‘The filing of a petition in a court of 
record or a statement, or account before a court, not 
of record, and suing out of process therein, shall be 
taken and deemed the commencement of a suit.” 

Section 3489. The fourth subdivision, was amended 
and reads as follows: Fourth. Where defendant is a 
corporation or joint stock company organized under 
the laws of any other State or country, and having an 
office or doing business in this State, by delivering a 
copy of the writ and petition to any officer, or agent of 
such corporation or company in charge of any office 
or place of business; or, if it have no office or place of 
business, then to any officer, agent or employee in any 
county where such service may be obtained, and when 
had in conformity with this subdivision, shall be 
deemed personal service against such corporation, and 
authorize the rendition of a general judgment against 
it. 

Section 3494, has been amended by adding after the 
words, “If the plaintiff or other person for him, shall 
allege in his petition—The following words: “Or at 
time of filing same, or at any time thereafter, shall file 
an affidavit stating that part or all of the defendants, 
are non-residents of the State, or is a corporation of 
another State, kingdom or country,and cannot be served 
in this State, inthe manner prescribed in this chapter.” 
The effect of this amendment is to allow an order for 
notice by publication on the filing of the affidavit vither 
in term time, or vacation, though not taken at the 
time of filing the petition. 

Section 3500, defining the mode and time of the pub- 
lication of the notice provided for in 3494, supra, was 
amended by striking out the words four weeks, in the 
last line but one, of the section, and substituting the 
words, “fifteen days” so that the last insertion of an 
order of publication need only be fifteen days, before 
the first day of the term, instead of four weeks as now, 

Section 3501, providing for serving non-residents of 
the State with a copy of the petition, instead of giving 
notice by publication, was amended by substituting 








the words twenty days in place of one month in the 
fifth and sixth lines, so that a non-resident defendant 
may be served personally with a copy as late as twenty 
days before the first day of the next term, instead of 
one month. 

Section 3514, was amended as follows: 

Section 3514. In all counties having over forty 
thousand inhabitants, every defendant who shall be 
summoned or notified according to law, shall demur 
to or answer the petition on or before the third day of 
the term at which he is bound to appear, unless 
longer time be granted by the court; and in every such 
case the action shall be triable at the return term; and 
when the defendant makes default the piaintiff shall 
be entitled to his assessment of damages and final 
judgment at the term at which default is made: ‘*Pro- 
vided, that in all counties having forty thousand in- 
habitants, or less than that number, every defendant 
who shall be summoned or notified according to the 
provisions of this chapter shall demur to or answer the 
petition on or before the third day ofthe term at which 
he is required to appear, if the term shall so long con- 
tinue, and if not, then before the end of the term, 
unless further time be given by the court:’’? Provided, 
that in all cases wherein the defendant has been served 
with process, or notified thirty days before the first 
day of the term at which he is required to appear, and 
in all cases where the suit is founded upon any bond, 
bill of exchange or promissory note for the direct pay- 
ment of money or property, and the defendant has 
been served with process, he shall demur to or answer 
the petition on or before the third day of the term, if 
it continue so long, otherwise in such time as the court 
shall direct; and all suits wherein the defendant has 
been served with process, or notified thirty days before 
the first day of the term at which he is bound to 
appear, and all suits founded upon bonds, bills of ex- 
change or promissory notes for the direct payment of 
money or property, shall be determined at the term at 
which the defendant is required to appear, unless 
continued for cause, and in actions instituted upon an 
open account, or an account stated, where the items 
are set forth in or annexed to the petition, if the de- 
fendant has been personally served by the delivery to 
him of a copy of said account, such action shall be 
triable at the return term, unless continued for cause, 
or if defendant makes default he shall be considered 
as admitting the account to be due as set forth in or 
annexed to the petition, and final judgment may be 
rendered against him for the amount thereof at the 
time of entering the default. 

Section 3530, was amended so as to read as follows: 

“Duplicity in pleadings, is a substantial objection, 
and any petition or other pleading found suvject to 
such objection, shal] on motion be stricken out.” 

Section 3560, was amended so as to allow party suing 
on an instrument of writing, to file a copy instead of 


original. 
Section 3561, allows a party to withdraw exhibits in 


vacation by leave of the clerk by leaving a copy. 
Section 3562, relating to suits to compel parties to 
bring actions to try titles, has been amended by insert- 
ing after the words, “Or having appeared, shall disobey 
the lawful order of the court to bring an action and 
try the title,” in lines 10, 11, and 12 the following: “Or 
having brought an action in obedience to said order, 
shall fail to prosecute the same with effect, and the 
court before whom the same is tried, be of the opin- 
ion that such person has no valid right in law or 
equity.” This amendment was made to meet a decis- 
ion of the supreme court, holding that a defendant 
having brought his suit in obedience to order of court, 
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could dismiss it, and thus abort the whole proceedings. 

Section 3596, was so amended as to allow an affidavit 
for a continuance adjudged insufficient to be amended 
once. 

The following new section has been added: 

Section 3603a. Upon the trial of a question of fact 
by the court, it shall not be necessary for the court to 
state its finding, except generally, unless one of the 
parties thereto request it with the view of excepting 
to the decision of the court upon the questions of law 
or equity arising in the case in which case the court 
shall state in writing the conclusions of facts found 
separately from the conclusions of law. 

Section 3618, has been amended so as to authorize a 
referee to imprison a party for diobedience to his 
orders, instead of referring the question to the circuit 


court. 
Section 3636, has been amended so as to allow the 


parties or their attorneys after adjournment of court 
by written stipulation filed with clerk to extend time 
beyond that fixed by order of court for filing ‘bills of 
exceptions.” 

Section 3638a. In any case where the judge who 
heard the cause shall go out of office before signing the 
bill of exceptions, such bill, if agreed to be true, by 
the parties to the actions, or their attorneys, or shown 
to the judge to be correct, shall be signed by the suc- 
ceeding or acting judge of the court where the case 
was heard. (New section.) 

Section 3716, as amended reads as follows: 

Section 3716. All appeals taken thirty days before 
the first day of the next term of the supreme court or 
either of the courts of appeal shall be returnable to 
such next term, and all appeals taken in less than 
thirty days before the first day of such next term shall 
be returnable to the second term thereafter. The ap- 
pellant shall perfect his appeal in the manner and 
within the time prescribed in the next succeeding sec- 
tion; and, if he fails so to do, and the respondent shall 
produce in court the certificate of the clerk of the 
court in which such appeal was granted, stating therein 
the title of the cause, the date and amount of the 
judgment appealed from, against whom the same was 
rendered, the name of the party in whose favor the 
appeal was granted, and the time when the appeal was 
granted. Such certificate shall be prima facie evidence 
of the matters therein stated, and shall be-a sufficient 
basis for a motion in the appellate court to affirm the 
judgment so appealed from, and the court shall affirm 
the judgment, unless good cause to the contrary be 
shown. 

Section 3717, as amended reads as follows: 

Section 3717. The appellant or plaintiff in error 
shall cause to be filed in the office of the proper appel- 
late courtin cases of appeals, fifteen days before the 
first day of the term of such court, and in cases of 
writs of error on or before the first day thereof, a per- 
fect transcript of the record and proceedings in the 
cause, or in lieu of such transcript, a certifled copy of 
the record entry of the judgment order or decree ap- 
pealed from in said cause, showing the term and day 
of the term, month and year upon which the same 
shall have been rendered together with the order 
granting the appeal and shall thereafter, within the 
time and manner as is now or may hereafter be pre- 
scribed by the rules of such appellate court, file printed 
abstracts of the entire record of said cause,in the 
office of the clerk of such appellate court, and within 
such time deliver a copy of said printed abstract tothe 
respondent or defendant in error; and the respondent 
or defendant in error may, if dissatisfled with such 
abstracts of the appellant, file such abstracts on his 








part, or any additional abstract serving appellant or 
plaintiff in error with a copy thereof, in such manner 
and within such time as is now or shall hereafter be 
prescribed by the appellate court wherein the same 
shall be taken, and in case the opposite party shall not 
concur in such abstract of record, he shall specify his 
objections thereto in writing, and file the same with 
the clerk, and serve the adverse party with a copy, and 
thereupon the clerk of the appellate court shall forth- 
with issue and send an official order commanding the 
clerk of the trial court to send to such appellate court 
a certified transcript of that part of the record so in 
dispute, if such transcript of the record should be or- 
dered upon objection that the printed abstract is in- 
sufficient or incorrect, and the court should find that 
such abstract was sufficient and correct, then the party 
objecting should pay the costs of such transcript, but 
if the court should find that the abstract was insuffi- 
cient or incorrect, and that such transcript was neces- 
sary, the party who filed such abstract shall pay the 
cost of such transcript. If the abstract filed by the 
appellant or plaintiff in error be sufficient and correct, 
a reasonable charge therefor shall be taxed against the 
respondent or defendant in error, if he be the losing 
party; and if the respondent or defendant in error 
properly file a sufficient and correct abstract of the 
whole or part of the record, a reasonable charge there- 
for shall be taxed as costs against the appellant or 
plaintiff in error, and the clerk of the appellate court 
shall preserve at least one copy of all such abstracts 
and brief or briefs accompanying the same, and shall 
at least once in each year cause to be bound in a vol- 
ume of convenient size, similarto the bound volumes 
of the supreme and appellate courts, all such abstracts 
and briefs, each of which volumes shall contain an 
index of all such abstracts and briefs, by the title of 
the cause in which such abstracts and briefs have been 


filed. 

Section 3738, of article XI, of changes of venue, has 
been amended as follows: 

Section 3736. The clerk of the court to which such 
cause is certified shall file the same, and the cause 
shall be docketed, be proceeded in and determined as 
if it had originated therein: Provided, that in all cases 
where the transcript and papers in the cause shall be 
filed with the clerk of the court to which the eause is 
certified ten days before the next ensuing term of 
court, the cause shall be triable at such term. (R. 8S. 
1879, amended.) 

Sections 3764, and 3765, providing for formal assign- 
ment and joinder in errors, in the appellate courts 
have been repealed, and section 3766 amended as fol- 
lows: 

Section 3766. [Death of party, when suggested.]— 
If there be several appellants or plaintiffs in error, and 
one or more of them die before the cause is submitted, 
such death shall be suggested by the surviving plaint- 
iffs, and if one or more of several defendants die before 
the canse is submitted, such death shall be suggested 
by the surviving plaintiffs, and if one or more of several 
defendants die before the cause is submitted, such 
death shall in like manner be suggested by the survivor. 

Section 3784a, has been added changing the time 
fixed by the constitution for the holding of the terms 
of the supreme court, as follows: 

Section 3784a. The regular terms of the supreme 
court shall hereafter commence on the second Tuesdays 
of April and October in each and every year. 

Section 16 of the declaratory act is as follows: “The 
revised statutes, as declared by this act, shall take ef- 
fect and go into operation from and after the first day 
of November, in the year of our Lord one thousand 
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eight hundred and eighty-nine, except such acts passed 
by the present general assembly and incorporated 
therein as shall by their provisions take effect at a dif- 
ferent time; acts changing the time of holding courts 
shall take effect in ninety days after the adjournment 
of this session of the legislature, and until the revised 
statutes shall go into effect as herein provided, the 
existing statutes shall continue in force.’’ 

The supreme court have directed that the next term 
of that court, be begun and held, commencing on sec- 
ond Tuesday in October, 1889, instead of .the third 
Tuesday as provided by § 9,art. VI of the Const., 
thereby holding that section 3784a goes into effect in 
ninety days from the adjournment of the general as- 
sembly. Quere: Can one section of an act go into ef- 
fect, while all the remaining provisions are held in 
obeyance? Ifthe supreme court be correct in their 
interpretation of section 16, supra, then the “Practice 
Act” will go into effect on August 24, 1889. I know 
that this was not contemplated by the legisiature. In 
my humble judgment that portion of section 16, italic- 
ized, was intended to, and only refers and applies to 
certain acts, independent measures passed, which were 
not revisory in character, which did nothing more than 
change the time of holding many of the circuit courts 
(there were several of these measures passed), and not 
to revisory acts, which might by one of its provisions, 
change the times of holding a court. The meaning of 
that portion of section 16, is plainly that acts, which 
had for their only object the changing of the time of 
holding courts, should go into effect in ninety days, 
and does not apply to the practice act. 

The legislation of the session, as in every revising 
session, was of two distinct characters, revising and 
new legislation, and this distinction appeared in the 
title of all the revised bills, every chapter in the Re- 
vised Statutes 1879, being introduced and entitled 
as “An Act to revise and amend, etc.”’ New measures 
were not so entitled. 

Keeping this distinction in mind, the conclusion is 
irresistible that the italicized portion of section 16, 
refers to new (not revisory) acts, which change the 
time of holding courts. 

SAMUEL P. SPARKS. 
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BEFORE AND AT TRIAL. WHAT SHOULD BE DONE BY 
COUNSEL, SOLICITOR AND CLIENT. By Richard 
Harris, author of ‘‘Hints on Advocacy,” “Tllus- 
trations in Advocacy,” ‘‘Farmer Bumpkin’s Law- 
suit,’’ ete., ete, etc. First American (From the 
Second English) Edition: By James M. Kerr, 
Editor American and English Railroad Cases; 
American and English Corporation Cases; Ben- 
jamin on Sales, etc. For sale by Williamson Law 
Book Co., Successors to Williamson & Higbie: 
Rochester, N. Y. 

Mr. Richard Harris, the author of this work, is al- 
ready well known to the American bar, by his readable 
books “Hints on Advocacy” and “Illustrations in Ad- 
vocacy,’’ the former of which is now in its third Amer- 
ican edition. It would not be strictly true, nor is it 
necessary to say, that his productions have added much 
of value to legal literature, or have brought to the 
attention of practitioners a great deal that the majority 
of them did not know. It would be difficult to believe 
that “Hints onAdvocacy” has, in itself, made any advo- 
cates, and equally as hard to conceive that the present 
work “Before and After Trial” will go far towards the 
development of practitioners. And yet both books are 
well worthy of perusal. “Before and After Trial” 
contains much that is interesting and readable, and 





many suggestions and hints as to the preparation and 
trial of causes which even the most successful practi- 
tioner would find useful. The volume before us is the 
first American edition prepared under the direction of 
James M. Kerr, Esq., of the Rochester bar who is wel} 
known to the readers of this JOURNAL, as the author of 
many valuable articles. He has added to the English 
edition some new and original matter prepared for the 
students at Columbia Law School, one of the chief 
merits of which is that it brings to the attention of the 
young members of the profession the practical sug- 
gestions contained in David Paul Brown’s “Golden 
Rules forthe Examination of Witnesses,” and “‘Capital 
Hints for Capital Cases” both of which, we understand 
have been inaccessible to the profession generally. 
The added chapter on “Somnambulism as a Defense’? 
though of little practical value will be found interesting 
as a most ingenious defense constructed by that re- 
markable advocate Rufus Choate. 

The book is mechanically well prepared, bound in 
cloth, has four hundred pages and is for sale by the 
Williamson Law Book Co., Rochester, N. Y. 
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THE AMERICAN COMMONWEALTH. By James Bryce, 
author of “‘The Holy Roman Empire,” M. P., for 
Aberdeen. In two volumes, London: Macmillan 
& Co. & New York. 1889. 


TEXT-BOOK OF THE PATENT LAWS OF THE UNITED 
STATES OF AMERICA. By Albert H Walker, of 
the Hartford Bar. Second Edition: New York: 

L. K. Strouse & Co., Law Publishers, 95 Nassan 

St. 18 

A BRIEF FOR THE TRIAL OF CRIMINAL CASES. By 
Austin Abbott, assisted by Wm. C. Beecher, Late 
Assistant District Attorney of the city of New 
York: Diossy & Co., 231 Broadway, New York. 
1889. 

A TREATISE ON THE LAW AND PRACTICE OF FORE- 
CLOSING MORTGAGES ON REAL PROPERTY AND 
OF REMEDIES COLLATERAL THERETO WITH 
FORMS. ~ Charles Hastings Wiltsie of the 
Rochester Bar. A new work Superseding the 
Author’s Original Monograph: Rochester, N. Y. 
Williamson Law Book Co., Successors to W illiam- 
son & Higbie. 1889. 

THE AMERICAN STATE REPORTS, Containing the 
Cases of General Value and Authority, Subse quent 
to Those Contained in the “American Decisions” 
and the “American Reports,’? Decided in 
the Courts of Last Resort of the Several States, 
Selected, Reported, and Annotated By A. C. 
Freerhan and the Associate Editors of the ‘*‘ Amer- 
ican Decisions.” Vol. VI San Francisco: Ba ncroft- 
Whitney Company, Law Publishers and Law 
Booksellers. 1889. 








QUERIES AND ANSWERS. 





QuERY No. 2. 
Devise of Blackacre to H, for thelife of W, remainder 
to the heirs of H. By the law of Missouri, does H take 
merely a life estate or does he acquire the fee-simple.’”” 


QUERIES ANSWERED. 





QUERY No. 20. 
[To be found in Vol. 28, Cent. L. J. p. 486.] 

The proceeds of the policy would descend to the 
child’s paternal grandparents. A life insurance paya- 
ble to a person other than the insured, vests in the 
beneficiary as a gift from the insured. Woerner on 
Administration, p. 647. If the policy was drawn pay- 
able to the mother on the childs death, it would be 
considered as a gift from the husband to the wife, and 
the inheritance would descend to the wife’s persona 
representatives regardless of the statute quoted. 





XUM 


_-— st @ thamp-~pnh Gs Do 66 OS O06 Oe Oe Oe On OS OO sete ae A RA AR fh 


i te £2 oe vie 


~ 


* 


= 


te O9® 


- wer D 


- 


Su ee 


eo 


> 


oS a 


_ = @ 





XUM 


Vou. 29. 


THE CENTRAL LAW JOURNAL. 35 








WEEKLY DIGEST 
Of ALL the Current Opinions of ALL the State 
and Territorial Courts of Last Resort, and of the 
Supreme, Circuit and District Courts of the 
United States, except those that are Published 
in Full or Commented upon in our Notes of 
R t Decisi 








ALABAMA .cccccccceces ccccccccccccccocecceccese «+» 18 45 79, 83 
PT en ere YF 
CALIFORNIA... ccccccocccccceccessd, 8, 25, 40, 53, 71, 92, 98, 119 
COLORADO .....4+ eecccccreccesceccosos cocccccccccccccccesccOh 
CONNECTICUT ..... 06600 Succes esessnesoocosoenecoessesonseeee 
GEORGIA ....eeseees osoeuacboonenes eocesoe «+++ 68, 69, 108, 117 
BRAM cccccccceesccsscces erocccosesescoces oseseccece -44, 55, 77 
ILLINOIS.....- coccne coesoccces cess cecccecece 76, 88, 107, 126 
INDIANA «2000-005 coscesccccsccee 10, 23, 24, 34, 37, 49, 62, 110 


Iowa 2, 4, 11, 20, 27, 28, 36, 42, 48, 54, 57, 59, 60, 64, 70, 73, 74 
80, 88, 112, 116, 120, 123 








KANSAS ..... eesseuesio ccccccceccoss seveee 17, 38, 66, 68, 86, 122 
LOUISIANA, coccccccceccccccccocceccsccsccsecoccouscsocseses BD 
MEABTEARD cccccccccccccsccvcscccscescsvccoessscecceseuces MOD 
MASSACHUSETTS .eeeeeseeeceeees coccccsccccccs 88, 68, 97, 194 
MICHIGAN ...... 

MINNESOTA ..... 

TRBBAGIEA. 0 0cccccccc coccesvceccecceces 6, 38, , M,C. SOS 
NEW JERSEY ..0..0 ccccccccccccccscess cccccccesccccccccooos 45 
NEW YORK ...... ce ccccccccccoccccscsos coecee ty G05 Ob, L0G, 15 
NORTH OAROLIBA cccccccccccovccccscccccscvcvccesoeseceoeete 
OREGON ....... eecccccccceccccosne coocesecees ccccccccce 6, 115 
PENNSYLVANIA .occcccccccccccccsccccscccccccscccess 1M, Sl, 94 
SOUTH CAROLINA .cccccccccccccccccccccscccccccse coccsosce OF 
BREAS .cccccccce -. 19, 26, 29, 30, 31, 35, 56, 67, 85, 91, 95, 99, 118 
UNITED STATES C. C. ......2+++++0+ 18, 41, 75, 96, 109, 114, 127 
UNITED STATES GS. ©. .cccccccccce ccccccccoscccscccccsse 1, 
WEA ccccccccccccs oe cvcccccscccccces cocccoccessoccccc Ny kee 
VIRGINIA .cccccccccccees covccccccscccecoeseoccese cooccce 1, 
WISCONSIN ........ cecccecccossocceses coccvccccccccccoocsoete 


1, ACKNOWLEDGMENT. The acknowledgment of 
the grantor in a deed of trust, taken before the trustee 
as notary public, is void, though the latter has not ac- 
cepted the trust, as, the deed being for his benefit, his 
acceptance will be presumed uatil his dissent is shown. 
—Bowden v. Parrish, Va., 9 8. E. Rep. 616. 

2. ADMINISTRATOR. Under Code Iowa, § 2402, 
where the heirs and devisees who are competent to 
take possession” consent to an order directing the ad- 
ministrator to collect the rents and profits accruing 
after the death of the decedent, and their appropri- 
ation to the payments of debts is shown to be nec- 
essary, the administrator may sue and recover them. — 
Toerring v. Lamp, lowa, 42 N. W. Rep. 378. 

3. ALTERATION OF INSTRUMENTS—Materiality of Alter- 
ation. Held, that if the insertion of the rateof 
interest was unauthorized, the note would bear interest 
at the legal rate; that the other insertions did not affect 
the meaning of the note; and, the insertions being in- 
nocently made, the note was not avoided. — First Nat. 
Bank of Oakland v. Wolff, Cal., 21 Pac. Rep. 551. 

4. APPEAL—Certificate. A certificate of a cause by 
a trial judge to the supreme court, for the determina- 
tion by the latter of questions of law therein involved, 
which recites the ultimate facts established by the 
evidence upon which the questions certified depends 
the completeness of the statement not being ques- 
tioned, is not open to the objection that it shows that 
there was a confiict in the evidence, and states con- 
clusions of the court as to the facts found.— Winelander 
wv. Jones, lowa, 42 N. W. Rep. 333. 

5. APPEAL—Mandate. Where a judgment of the 
district court has been simply affirmed in the supreme 
court, the clerk of the district court, upon receiving a 
mandate to that effect, may issue an execution on the 
original judgment.—State v. Sheldon, Neb., 42 N. W. Rep. 
335. 

6. APPEARANCE. A general appearance waives all 
questions as to the service of a process, and is equiva- 























lent to a personal service. A special appearance des- 
ignating the particular purpose for which the party 
appears limits the appearance to that particular matter, 
—Kinkade v. Myers, Oreg., 21 Pac. Rep. 557. 

7. ARBITRATION AND AWARD. In an action on an 
award, parol evidence is admissible to show that the 
arbitrators acted in excess of their jurisdiction.—Dodds 
v. Hakes, N. Y.,21 N. E. Rep. 398. 

8. ASSIGNMENT. An assignment of an account for 
goods manufactured and sold by a corporation, made 
in its name by its secretary, who has general charge of 
its letters and orders for goods, is invalid, in the 
absence of other proof of his authority to make it. — 
Read v. Buffum, Cal , 21-Pac. Rep. 555. 

9, ASSIGNMENT FOR BENEFIT OF CREDITORS — Record. 
——Chapter 206, Laws 1887,in terms declaring assign- 
mentsfor the benefit of creditors invalid as to real 
estate until recorded in the office of the register of 
deeds, construed as a registry law merely; an unre- 
corded assignment being valid as between the parties 
and as to others having actual notice of it. — Paulson v. 
Clough, Minn., 42 N. W. Rep. 398. 

10. ASSIGNMENT FOR BENEFIT OF CREDITORS. Un- 
der Rev. St. Ind. § 2670, as to a voluntary assignment for 
the benefit of creditors: Held, that the failure of the 
assignor to claim his exemptions at the time and man- 
ner prescribed by the statute constitutes a waiver 
thereof.—Graves v. Hinkle, Ind., 21 N. E. Rep. 328. 

11. ASSIGNMENT FOR BENEFIT OF CREDITORS. The 
execution and delivery of an assignment for the benefit 
of creditors to a third person representing the assignee, 
who had stated before its execution that he would act, 
and to call on him when wanted, operates as a delivery 
to the assignee. — Singer v. Armstrong, lowa, 42 N. W. 
Rep. 332. 

12, ATTORNEY AND CLIENT—Lien. An attorney has 
alien fora general balance of compensation on any 
papers of his client which may come into his possession 
in the course of his professional employment, upon 
money in his hands belonging to his client andin the 
hands of an adverse partyin an action or proceeding 
in which the attorney was employed from the time of 
giving notice of the lien to that party.— Ziliott v. Atkins, 
Neb., 42 N. W. Rep. 403. 

13. ATTORNEY AND CLIENT. In a suit to set aside a 
fraudulent conveyance, in which other creditors inter 
vene and secure benefits from the litigation, the court, 
having the fund in its control for distribution, will 
award asum therefrom in payment of complainant’s 
solicitors.—Adams v. Kehlor Milling Co., (U. 8. C. C.) Mo., 
38 Fed. Rep. 281. 

14. ATTORNEY AND CLIENT — Voluntary Payment. 
The attorney ofa distributee of an estate has no au- 
thority, as such, to agree on behalf of his client to 
refund to other distributees the amount voluntarily 
overpaid to said client upon a partial distribution, as 
no legal obligation rests upon the client to repay the 
sum.— Miller v. Hulme, Penn., 17 Atl. Rep. 587. 

15. BANKS AND BANKING—Limitation. An action 
under Rev. St. § 301. to enforce against the directors of 
a bank liability for having furnished false statements 
of the affairs of the bank to the state treasurer is er 
delicto, and prescribed by one year. — Knoop v. Blafer, 
La., 6 South. Rep. 9. 

16. BANKS AND BANKING. J, a8 agent, but without 
disclosing his principal, placed certain securities with 
defendant on special deposit. Afterwards he asked de- 
fendant for a receipt, showing the special deposit, to 
send to plaintiff. Defendant executed the receipt in 
the name of J, as agent for plaintiff, and sent it to 
plaintiff by mail. Defendant afterwards applied the 
proceeds of part of the securities to a debt of W, to it, 
for which J was surety, and delivered the balance of 
the securities to J, with the knowledge that he intended 
using them to raise money for W. The power of J, as 
agent was limited to investing plaintiff's money for 
her exclusive use and benefit: Held, that defendant was 
Mable for the loss of such securities.— Manhattan Bank v. 
Walker, (U. 8. 8. C.), 9 8. C. Rep. 519. 
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17. CARRIERS—Negligence. Respecting the admis- 
sibility of evidence of similar accidents occurring at 
about the same time and placein actions for negligent 
injuries. — Mo. Pac. Ry. Co. v. Neiswanger, Kan., 21 Pac. 
Rep. 582. 

18. CHAMPERTY AND MAINTENANCE. Exhaustive 
discussion as to what constitutes champerty and 
maintenance.— Gilman v. Jones, Ala., 5 South. Rep. 785. 

19. CHATTEL MORTGAGES. A chattel mortgage by 
which it is contemplated that the goods shall be ex- 
posed for sale at retail by the mortgagorin the ordi- 
nary manner is void, under Sayles, Ann. St. Tex. art. 
65r.— Wilber v. Kray, Tex., 118. W. Rep. 540. 

20. CHATTEL MORTGAGES — Notice. A chattel 
mortgage designed to cover crops to be raised on cer- 
tain land is binding on one having actual notice of it, 
though the description is defective.— Luce v. Moorehead, 
Iowa, 42 N. W. Rep. 328. 

21, CONSTITUTIONAL LAW—Sunday. An ordinance 
prohibiting persons from engaging in certain kinds of 
business on the first day of the week, commonly called 
Sunday,is not void by reason of discrimination, the 
prohibited business not being of public necessity. — 
Leibermanv. State, Neb., 42 N. W. Rep. 419. 

22, CONSTITUTIONAL Law. Where a law of a terri- 
tory leaves the designation of a county-seat to the 
voters of the county, and provides that the validity of 
the election may be contested by any competent 
elector, etc., the question of the validity of such elec- 
tion as thus pfesented is a case or controversy to which 
the judicial power of the territory extends.— Smith v. 
Adams, (U. 8.8. C.), 98. C. Rep. 566. 

23. CONSTITUTIONAL Law. Under the constitution 
of Indiana, the legislature has no power to appoint 
persons to fill offices, except such as are connected 
with the discharge of legislative duties, and certain 
state offices existing at the time of the adoption of the 
constitution. The appointment to office is an execu- 
tive, and not a legislative, function. Hence the pro- 
vision in the act, for the appointment of the members 
of the board of public works and other officers by the 
legislature, is invalid.— State v. Denny; City of Evansville 
v. State, Ind., 21 N. E. Rep. 252. 

24, CONSTITUTIONAL Law. Under the constitution 
the legislative department retained the power to ap- 
point trustees of the insane asylum. — Hovey v. State, 
Ind., 21 N. E. Rep. 21. 

25. CONTRACTS—Constructjon. Plaintiffs and de- 
fendant entered into the following contract: “We, the 
undersigned, agree to share equal in any mine we may 
buy or find from this date. I [defendant] offset my 
time against my board with” plaintiffs. Where plaint- 
iffs soon after the date of the contract became Insolv 
ent, and were unable to board defendant, who there- 
after purchased certain mining property with his own 
funds, and without any offer of contribution from 
plaintiffs, they were not entitled to any interest in 
such property. — Miller v. Butlerfield, Cal., 21 Pac. Rep. 
543. 

26. CONTRACT—Limitation of Actions. A cause of 
action for breach of a contract by a railroad company 
to construct a crossing, so as to enable the owner of 
land cut off from the rest of his tract by the company’s 
proposed road to reach it for purposes of cultivation, 
accrues within a reasonable time after the railroad is 
constructed. — International § G. N. R. Co. v. Pape, Tex., 
11S. W. Rep. 526. 

27. COUNTIEs. Where a county treasurer has col- 
lected moneys as taxes voted to the plaintiff for the 
construction of a railroad, the act of the latter in 
sending a draft for the money, at the treasurer’s re- 
quest, which was received by the clerk of the treasurer, 
does not authorize the request to be submitted to the 
jury as to whether the clerk received the draft as the 
agent of the plaintiff. — Cedar Rapids, I. F. § N. W. Ry. 
Co. v. Cowan, Iowa, 42 N. W. Rep. 436. 

28. CRIMINAL Law—Judgment. The district at- 
torney has no power to accept a less sum in satisfaction 
of the fine, and to enter satisfaction of the judgment 






































upon the payment of the commuted fine, though the 
board of supervisors of the county attempt to confer 
such power on him, and though by reason of defend- 
ant’s financial condition such a compromise is desir- 
able.—McKay v. Woodruff, lowa, 42 N. W. Rep. 428. 

29. CRIMINAL LAaw— Larceny. On a trial for theft 
of a railroad ticket, a letter from the general passenger 
agent to the conductor of the line, informing him of 
the theft, and directing that the ticket be taken up and 
canceled, is properly excluded as immaterial.— Cunning- 
ham v. State, Tex., 118. W. Rep. 485. 

30. CRIMINAL Law—Sureties.— Where an indictment 
for assault with intent to commit rape fails to charge 
the offense, but sufficiently charges an aggravated as- 
sault,a recognizance by which defendant is bound to 
appear and answer to the former offense is binding on 
the sureties.—Langan v. State, Tex., 11 8. W. Rep. 521. 

31. DAMAGES. A complaint which alleged the 
right of the plaintiff to occupy the building, that the 
act of the defendant, in depriving him of the possession 
and retaining his property, was willful, illegal, and 
malicious, and done with intent to harass and oppress, 
was sufficient to support a verdict for exemplary dam- 
ages.— Gross v. Hays, Tex.,, 11 8. W. Rep. 523. 

32. DECEIT. An allegation that plaintiff had been 
induced to enter into a contract to construct a railroad 
for the defendant by the promise ofthe latter that he 
would sell to the plaintiff a quantity of rails at a certain 
price, and that defendant did not sell, nor intend to 
sell, such rails, will not support an action for deceit. 
To be actionable, the representation should relate to 
som : existing fact.— Dawe v. Morris, Mass., 21 N. E. Rep. 
313. 

33. DEDICATION. Dedication for a highway confers 
a mere easement for public use asa highway, and the 
land owner retains the right touse the land for any 
lawful purpose compatible with the full enjoyment of 
the public easement.— Elisworth v. Lord, Minn., 42 N. W. 
Rep. 389. 

34. DEED—Delivery. Under the evidence held not 
a delivery of adeed by husband to wife where it was 
left on a table in the absence of the wife and without 
any directions. — Stokes v. Anderson, Ind., 21 N. E. Rep. 
331. 

35. DEED. An unrecorded deed executed by one 
as a feme sole more than thirty years before, and proved 
to have been delivered at the time, and to have re- 
mained in the possession of the grantee, and produced 
from the custody of those claiming the grantee’s title, 
is properly admitted as an ancient instrument, and it is 
no reason fer excluding it that an affidavit that affiant 
believes it to be a forgery is filed.—Parker v. Chancellor, 
Tex., 11S. W. Rep. 503. 

36. DIVORCE. Facts held not sufficient to justify 
decree of divorce upon the ground of cruelty. — McKee 
v. McKee, lowa, 42 N. W. Rep. 372. 

37. DRAINAGE ASSESSMENTS. It is essential to the 
validity of a complaint to enforce the collection of a 
drainage assessment under the Indiana drainage act of 
1883 thata copy of the report of the commissioners 
making the assessment, in so far as it relates to the 
land sought to be charged, and its approval by the 
court, be filed with the complaint. — Ross v. State, Ind., 
21 N. E. Rep. 345. 

38. EJECTMENT. In an action to recover the pos- 
session ofa tract of land, where the plaintiffin his 
petition claims ownership and possession of only a 
three-fourths interest, and the evidence atthe trial 
shows no greater claim, ownership, or right of posses- 
sion: Held, judgment for the plaintiff for the possession 
of the entire tract erroneous. — Holmden v. Janes, Kan., 
21 Pac. Rep. 591. 

39. ELECTION CONTEST. A complaint filed in an 
election contest will be held sufficient in substance if 
the statute which prescribes what its contents shall be 
is followed.—Burke v. Perry, Neb., 42 N. W. Rep. 401. 

40, EMINENT DOMAIN. Under Code Civil Proc. Cal. 
§ 1238, and Civil Code, § 1001, authorizing any person 






































fe eH ih FO Oe 


aan 2 


a 


ttt th in th am ah 




















VoL. 29 THE CENTRAL 





LAW JOURNAL 37 

















without further legislation to acquire private property 
for any purpose specified by consent of the owner or 
by condemnation proceedings, a private individual 
may cause land to be condemned for railway purposes. 
—Moran v. Ross, Cal., 21 Pac. Rep. 547. 

41. EMINENT DOMAIN— Lease. One who takes a 
lease pending proceedings for the condemnation of the 
premises, has no claim for damages against the body 
maintaining the proceedings.—City of Chicago v. Messler, 
(U. 8. C. C.) IL, 38 Fed. Rep. 302. 

42, EMINENT DOMAIN— Damages. An instruction 
as to damages that mere inconveniences resulting from 
the location of the railroad are not of themselves to be 
considered, ‘“*but you are to consider them for their 
bearing, and only for their bearing, on the market price 
of the farm to which such inconveniences are attached,” 
the necessity of frequently opening gates and crossing 
the railroad, and the danger of fire being referred to as 
instances, is correct. — Dudley v. Minnesota § N. W. R. 
R. Co., lowa, 42 N. W. Rep. 359. 

43. EMINENT DOMAIN. A railroad company may, 
under the general railroad law, acquire a right to take 
possession of the land condemned for its use on tender 
ofthe amount awarded by commissioners, provided 
the tender be made before the land-owners appeals.— 
Johnson v. Bait. ¢ N. Y. Ry. Co., N.J., 17 Atl. Rep. 574. 

44, EQUITY. Where, in an action to enjoin a rail- 
road company from entering upon plaintiff's right of 
way, and from further constructing its railroad thereon, 
it appears that defendant has completed its road over 
the property in dispute, and isin the actual use and 
possession thereof, the court should not pass upon the 
title, but should leave plaintiff to his remedy at law.— 
Washington § I. R. Co. v. Ceur D’ Alene Ry. § Nav. Co., 
Idaho, 21 Pac. Rep. 562. 

45. EQuity— Rescission. Delay held fatal to the 
right to rescind acontract for mistake. — Sheffield Land 
Co. v. Neill, Ala., 6 South. Rep. 1. 

46. EVIDENCE. Where a witness was called upon 
to testify as to words spoken to himina language 
which he does not understand, and which were in- 
terpreted to him into his own language by an inter- 
preter known to him, andin whom he confided in the 
presence of the speaker, such testimony held unobjec- 
tionable as hearsay evidence. — Wise v. Newatney, Neb., 
42 N. W. Rep. 339, 

47, EXECUTORS AND ADMINISTRATORS—Execution, 
An execution issued on a judgment against an adminis- 
trator after his discharge, without the appointment of 
anew administrator, or scire facias against the person 
in interest to revive the judgment is void. — Meredith v. 
Scallion, Ark., 11 8. W. Rep. 516. 

48. FORCIBLE ENTRY AND DETAINER. The “three- 
days notice to quit,’ required by Code Iowa, § 3614, to 
be given tothe defendant in an action for forcible 
entry and detainer, authorized by § 3611, to be brought 
against a tenant holding over after expiration of his 
term, may be given before expiration of the term, 
andis not bad though given more than “three days” 
before such expiration. — McLain v. Calkihs, lowa, 42 N. 
W. Rep. 373. 

49. FRAUDULENT CONVEYANCES. A complaint at- 
tacking a conveyance as intended to defraud creditors 
is bad, ifit does not allege that the debtor did not 
retain sufficient property to pay his debts. — Sell v. 
Bailey, Ind , 21 N. E. Rep. 338. 

50. FRAUDULENT CONVEYANCES — Husband and Wife. 
A lease, procured by a husband “‘as agent” for his 
wife, will be presumed and held voluntary and fraudu- 
lent, not only as to his existing creditors, but also, 
where he is insolvent, as to any person having the right 
to have his property applied to the payment of his 
debts, unless those claiming under the lease can show 
affirmatively that it was acquired with funds not fur- 
nished by the husband, or with the wife’s separate 
means.— Yates v. Law, Va..98. E. Rep. 508, 

51. FRAUDULENT CONVEYANCES. Where a father 
in failing circumstances, and unable to pay his debts 






































conveyed land to his daughter for an alleged consider- 
ation: Held, that it devolved on the daughter to prove 
the actual consideration paid, and thatshe purchased 
the land in good faith. — Pi v. Bi l, Neb., 42 N. 
W. Rep. 336. 

52. FRAUDULENT CONVEYANCES. Where creditors 
seek to set aside a conveyance by a debtor as fraudu- 
lent as to them, fraud will not be imputed to the grantee 
by any rule of law, but it must be shown that the latter 
was guilty of actual fraud, which is to be found asa 
fact by the jury. — Knower v. Cadden Clothing Co., Conn., 
17 Atl. Rep. 580. 

53. HIGHWAYS — Dedication. One who lays out a 
road over his land, and permits the public to use it on 
payment of tolls, under Civil Code Cal. § 523, thereby 
dedicates it as a public highway. — People v. Davidson, 
Cal., 21 Pac. Rep. 538. 

54. HIGHWAY—Fraud. In an action to recover for 
land sold to.a town for the ostensible purpose ofa 
street, the defense being that the real purpose was a 
conspiracy, to which plaintiff was a party, to obtain the 
land for a railroad right of way, and compel the tax- 
payers of the town to pay for it by pretending to estab- 
lish a street thereon, the record of proceedings taken 
by the railroad company to condemn the land in 
question was admissible to show that the company was 
at that time endeavoring to get possession of it.—Stra- 
han v. Town of Malvern, lowa, 42 N. W. Rep. 369. 

55. HOMESTEAD — Judgment. A judgment lien 
acquired before the filing of a declaration of a home- 
stead by respondent and wife subjects such property to 
sale under execution. Such lien cannot be divested by 
any subsequent act of the owners. — Smith v. Richards, 
Idaho, 21 Pac. Rep. 419. 

56. HOMESTEAD—Abandonment. Where the head 
of the family removes from the homestead with intent 
to abandon it, and leaves some of his children in pos- 
session, with the understanding that they are to follow 
him at a later date, the abandonment does not become 
complete, so asto deprive the land of the homestead 
protection, until the children have aiso removed. — 
Welborne v. Downing, Tex., 11 8. W. Rep. 501. 

57. HOMESTEAD—Abandonment. The fact that a 
widow residing on the homestead of her deceased 
husband takes her son-in-law and his family to live 
with her thereon does not constitute an abandonmeat 
of her homestead right.—Jones v. Blumenstin, lowa, 42 N. 
W. Rep. 322. 

58. INSURANCE—Conditions. An insurance policy 
provided that it should be void if, without the assent of 
the company, “the situation or circumstances affecting 
the risk shall, by or with the knowledge of * * * or 
consent of the insured, be so altered as to cause an in- 
crease of such risk:” Held, that such a use of the insured 
premises by the policy-holder, without the consent or 
knowledge ofthe company, for fifteen months, as in- 
creased the risk, would absolutely avoid and not 
merely suspend the policy, though such use ceased 
before the loss.—Kyte v. Commercial Union Assurance Co., 
Mass., 21 N. E. Rep. 361. 

59, INSURANCE—Waiver.——As to what will constitute 
a waiver of proof of loss in actions on insurance 
policies. — Walsh v. DesMoines Ins. Co., lowa, 42 N. W. 
Rep. 324. 

60. INTOXICATING LIQUORS — Lien, Under Code 
Iowa, a judgment of a justice for a violation of the 
the liquor law is not a lien upon realty from its rendi- 
tion, without any further steps being taken, and a 
proceeding in the district court, before a transcript has 
been filed therein, to subject the premises to sale, can- 
not be maintained. — State v. McCulloch, lowa, 42 N. W. 
Rep. 367. 

61. JUDGMENT.—A party accepting and retaining the 
fruits of a void judgment is estopped from assailing the 
judgment itself. And asto him such a judgment has 
the same force and effect as a valid judgment. — Denver 
City Water Co. v. Middough, Colo., 21 Pac. Rep. 565. 

62, JUDGMENTS. In an action on a judgment of a 
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sister State, the existence, loss, and contents of the 
petition and citation in the foreign action may be 
shown by the clerk of the court who issued the citation 
and the attorneys who prepared the petition.—Bailey v. 
Martin, Ind., 21 N. E. Rep. 346. 

63. JUDGMENT. In litigation after judgment of 
foreclosure of a mortgage the mortgagor cannot piead 
usury in the mortgage debt, unless it is contended that 
the judgment was procured by accident, fraud, or mis- 
take, or the usury appears on the face of the judgment. 
—McLawsv. Moore, Ga., 98. E. Rep. 615. 

64. JUDGMENT— Lien. Code Iowa, §§ 2883, 2884, as 
to judgment liens are to be construed with reference to 
the provisions requiring indexes to be kept, and 
until a judgment is properly entered in the index it is 
nota lien, and the record is not notice as against per- 
sons having no actual notice. — tna Life Ins. Co. v. 
Hasser, lowa, 42 N. W. Rep. 326. 

65. JUDGMENT. Where, in an action to subject 
property of a debtor to the satisfaction of a judgment 
obtained in a justice’s court, the complaint alleges that 
such judgment was obtainod in “due course of proced- 
ure,” and such allegation is not denied, jurisdiction of 
the justice to render such judgment is sufficiently shown 
under Mansf. Dig. § 5067. — Lazarus v. Friedheim, Ark., 11 
8. W. Rep. 518. 

66. JUDICIAL NOTICE. Judicial notice will be 
taken of the location of Fort Scott, and of the bound- 
aries of Bourbon county, and also thata place two 
miles distant from Fort Scott is within that county. — 
Kansas City, Ft. 8S. ¢ G. R. Co. v. Burge, Kan., 21 Pac. Rep. 
589. 

67. JUDICIAL SALE— Validity. Mere irregularities 
in a sheriff's sale of land, such as conducting it on a 
legal holiday, and failing to demand a levy of the de- 
fendant as directed by statute, are not sufficient, in 
connection with gross inadequacy of price, to vacate 
the sale, unless they are shown to have insome way 




















conduced to such inadequacy. — McKennon v. McGown, 
Tex., 11 8. W. Rep. 532. 
68. JURY. Whatis donein the jury-room, and 


what is known to all the jury to exist, and what relates 
to matters not connected with their individual con- 
sciences in arriving at or determining their verdict, 
may be testified to by a juror, but where it is sought to 
show the reasons for a verdict, or any of the elements 
that go to make up a Verdict, these are beyond the 
province of inquiry. — Leroy ¢ W. Ry. Co. v. Anderson, 
Kan., 21 Pac. Rep. 588. 

69, JUSTICE OF THE PEACE — Lien. A proceeding 
before a justice to foreclose a landlord’s lien must be 
broughtin the militia district in which defendant re- 
sides or has property. — Jones v. Wylie, Ga., 98. E. Rep. 
614. 

70. LIMITATION OF ACTIONS. In an action to set 
aside a guardian’s deed on the ground of fraud, the 
fraud is discovered, within the meaning of the statute 
of limitations, when the deed was recorded.— Francis v. 
Wallace, Iowa, 42 N. W. Rep. 323. 

71. LIMITATIONS. The statute of limitations does 
not begin to run against an action by distributees of an 
estate against the devisees and legatees under the 
decedent’s will, brought to determine the claims of all 
persons interested in the estate, as provided by Code 
Civil Proc. Cal. § 1664, until a final distribution is made. 
—In re Grider’s Estate, Cal., 21 Pac. Rep. 532. 

72. LIMITATION OF ACTIONS. That a creditor in- 
dulges the debtor at his “special request,” having 
confidence in his integrity, and without apprehension 
that the debtor will set up the statute of limitations, 
will not suspend the running of the statute. — Hill v. 
Hilliard, N. Car.,98.E. Rep. 639. 

73. LIMITATION OF ACTIONS. Where a tax-payer 
pays to the county officers a township tax levied in aid 
of a raiiroad, and thereupon brings an action against 
the railroad company to test the legality of the tax, the 
statute of limitations does not begin to run against an 
action by the tax-payer to compel the county officers 




















to return the money so paid until the final disposition 
of his action against the railroad company. — Eyerly v. 
Board Sup’rs of Jasper County, lowa, 42 N. W. Rep. 374. 

74. Lis PENDENs— Diviorce. The doctrine of lis 
pendens, under Code Iowa, § 2628,does not apply toa 
petition for divorce, alleging that defendant has real 
and personal property, and asking for alimony, and 
thatit be charged asa special lien on the realty. A 
mortgage executed and recorded after such petition is 
filed is superior to either of the judgments for tempo- 
rary or permanent alimony subsequently rendered. — 
Scott v. Rogers, lowa, 42 N. W. Rep. 377. 


75. MALICIOUS PROSECUTION. If, after the filing of 
an original complaint for criminal prosecution, those 
who instituted the prosecution learn facts showing the 
inno of the a d, they are not liable for mali- 
cious prosecution for merely withholding such informa- 
tion from the prosecuting attorney, as under the 
statutes of Kansas the case is then in the hands of the 
attorney, but they are liableif they still insist upon, 
urge, and demand the prosecution of the accused. — 
Blunk v. Atchison, T. § S. F. R. Co., (U.8.0.C.) Mo., 38 
Fed. Rep. 311. 

76. MARRIED WOMAN — Curtesy. Passage of act 
Ill. 1861, did not destroy estate by curtesy, and after the 
passage of that act, and prior to the passage of the act 
of 1874, the husband, on the wife’s death leaving issue 
of the marriage, took a life estate as tenant by the 
curtesy, which was subject to seizure and sale on exe- 
cution against him. — Bozarth v. Largent, Ill., 21 N. E. 
Rep. 218. 

77. MASTER AND SERVANT. Where a fireman upon 
a locomotive engine, in discharge of his duty, with full 
knowledge of the nature and extent of the dangers of 
the service he is engaged in, voluntarily assumes such 
risks, and is thereby injured, and the employer is guilty 
of no laches or misconduct unknown to the servant, or 
which with ordinary care he might have known, he 
cannot recover for such injury.—Drake v. Union Pac. Ry. 
Co., Idaho, 21 Pac. Rep. 560. 

78. MASTER AND SERVANT —Fellow-Servants. A 
railroad company, which has provided a proper car for 
loading, and has established a system and provided 
competent servants for the inspection of loaded cars 
before they are taken out, is not liable for an injury to 
a servant employed on its train, caused by the im- 
proper manner in which the car is loaded, as such 
injury is the result of the negligence of the servants 
whose duty itis to inspect cars, and they are fellow- 
servants of the injured person.— Byrnes v. New York, L. 
E. §& W. R,,Co., N. Y., 21 N. E. Rep. 50. 


79. MASTER AND SERVANT— Negligence. Liability 
of railroad company for injury to servant caused by 
washing away of bridge defectively erected.— Columbus 
§ W. Ry. Co. v. Bridge, Ala., 5 South. Rep. 864. 


80. MASTER AND LERVANT. As to whether plaintiff, 
alaborer in stone quarry was a fellow-servant with 
one who kept the time of the men and had some little 
authority. — Wilsén v. Dunreath, etc. Co., lowa, 42 N. W. 
Rep. 360. 

81. MASTER AND SERVANT—Discharge. Where an 
employee Is discharged before the expiration of the 
period of his employment, without sufficient excuse, he 
is prima facie entitled to the stipulated compensation 
for the entire period. The burdex of proof is upon the 
employer to show, in mitigation of damages, that the 
employee might, by reasonable efforts, have obtained 
employment elsewhere.— Emery v. Steckel, Penn., 17 Atl. 
Rep. 601. : 

83. MECHANICS’ LIENS. In an action against H and 
W toenforce a lien ona house and lot, for material 
furnished in the construction of the house, the lot be- 
longing to H and the house having been built on it by 
W under the contract with H, the complaint is not 
objectionable for misjoinder of counts because it is 
alleged that the materials were furnished by plaintiff 
under a contract between him and H, and also that a 
contract existed between H and W forthe erection of 
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the house, and that the material was furnished by him 
at the instance of W.—Hudmon v. Trammell, Ala.,6 South. 


Rep. 4. 

83. MECHANIC’S LIEN. Construction of the Ill. 
mechanics’ lien act as amended in 1887, as to service of 
notice by a subcontractor upon the owner. — Butler v. 
Gain, Ill., 21 N. E. Rep. 350. 

84. MECHANICS’ LIENS. Mansf. Dig. Ark. § 4402, 
providing for a lien for labor or materials furnished 
for any building, erection, or other improvement, if 
broad enough of itself jto give a lien for digging a well, 
is qualified by § 4409, providing that the right of defend- 
ant to the land on which any “building or edifice or 
tenement” shall be erected shall be subject to the lien, 
etc., and there can be no lien for digging such well. — 
Guise v. Oliver, Ark., 118. W. Rep. 515. 

85. MECHANICS’ LIiENS—Homestead. Under Rev. 
St. Tex. art. 3175, as amended by the act of 1885, thata 
mechanic’s lien upon a homestead may be enforced in 
favor of persons other than the original contractor or 
his assignee, who shall have improved or furnished 
material for a homestead. — Fullenwider v. Long e, 
Tex., 118. W. Rep. 500. 

86. MORTGAGE—Satisfaction. Under Comp. Laws 
Kan. ch. 69, § 16, prescribing a penalty for failure to 
enter satisfaction of a paid mortgage on the record 
“immediately, on demand of the mortgagor,” the right 
of action for the penalty is not lost in such acase by 
omitting to bring action till after the satisfaction was 
entered.—Hall v. Hurd, Kan., 21 Pac. Rep. 585. 

87. MORTGAGES—Foreclosure. Under the modern 
practice, which allows the mortgagee in an action to 
foreclose to obtain a personal judgment for any de- 
ficiency remaining after a sale of the premises, the 
rule that a suit in equity to foreclose and an action at 
law on the debt may be maintained at the same time is 
not applicabie.— Anderson v. Pilgram, 8. Car., 98. E. Rep. 
587. 

88. MORTGAGES—Delivery. A mortgage, duly de- 
livered and recorded, is not affected by the substitution 
ofnew notes of the same amount and terms asthe 
original notes secured thereby, the originals having 
become defaced.— Reid v. Abernethy, Iowa, 42 N. W. Rep. 
364. 

89. MUNICIPAL CORPORATIONS. Under How. St. 
Mich. § 1442, one injured while driving in a street in the 
dark, by a heap of sand left there by contractors build- 
ing a house, which heap extended half-way over the 
traveled portion of the road, and had been there fora 
month, and was unguarded by lights or signals, may 
recover of the city.—Joslyn v. City of Detroit, Mich., 42 N. 
W. Rep. 50. 

90. MUNICIPAL CORPORATIONS, In an action for 
injuries caused by a defective sidewalk, evidence of the 
defective condition of the walk,some distance from 
the place of injury, and also of its general defective 
condition, is admissible to show constructive notice to 
the city of the defect. — Shaw v. President, Wis., 42 N. W. 
Rep. 271. 

91. MUNICIPAL CORPORLTIONS— Aid to Railroads. 
A town voted aid to a railway company, but afterwards 
refused to issue the bonds, and the company brought 
suit resulting in a compromise judgment, by which the 
company became entitled to the bonds, and they were 
accordingly issued: Held, that the validity of the dona- 
tion cannot thereafter be questioned by a tax-payer. — 
Maddrey v. Cox, Tex., 118. W. Rep. 541. 

92. NEGLIGENCE. Defendants who in repairing a 
house left in a pathway a box upon which plaintiff, a 
tenant was injured: Held, defendant was guilty of neg- 
ligence.— Donnelly v. Huffschmidt, Cal., 21 Pac. Rep. 546. 

93, NEGLIGENCE—Landlord and Tenant. Question 
of liability for negligence to a tenant injured in an ele- 
vator in the buildingin charge of unauthorized agent. 
— Tousey v. Roberts, N. Y., 21 N. E. Rep. 399. 

94, NEGOTIABLE INSTRUMENTS, Words written 
across the face ofa note,to the effect thatit is the 
unierstanding that it will be renewed at maturity, 












































render the obligation of the note uncertain, and destroy 
its negotiability.— Citizens’ Nat. Bank v. Piollet, Penn., 17 
Atl. Rep. 603. 

9%. NEGOTIABLE INSTRUMENTS—Pleading. A cita- 
tion in an action on a note, and for foreclosure of a 
mortgage, which so states the nature of the demand, 
complies with Rev. St. Tex. art. 1215, requiring the 
citation to state “the nature of plaintiff's demand,” 
though it describes the mortgaged land as part of 
“section 19,” while the petition, as filed, describes it as 
part of “quarter tion 19."— ZL y v. Hale, Tex., 11 
8. W. Rep. 537. 

9. NEGOTIABLE INSTRUMENTS— Negotiability. A 
stipulation in a promissory note, making the install- 
ments of interest, and, when due, the principal, payable 
at a given place, “with exchange on New York,” ren 
ders the note non-negotiable under the law merchant, 
as it cannot be known until the times of payment arrive 
what the rates of exchange will be, and the amount 
necessary to discharge the note is, therefore, uncer- 
tain.— Windsor Sav. Bank v. McMahon (U.S. C. C.) Iowa, 
38 Fed. Rep. 283. 

97, NEGOTIABLE INSTRUMENTS.——Written notice of 
the dishonor of a note addressed to the indorser, and 
left by the messenger in a conspicuous place in his 
office, which is his place of business, in his absence, is 
sufficient, under Pub. St. Mass., ch. 77, § 16.—Hobds v. 
Straine, Mass., 21 N. E. Rep. 365. 

98. OFFICE AND OFFICERS. Where a public officer 
has in his custody money belonging to the State, and in 
a letter to the State comptroller denies that he ever had 
any such money, and refuses to pay any to the State, 
such denial and refusal are sufficient evidence of a con- 
version of the money as of the respective dates of its 
receipt.—People v. Van Ness, Cal., 21 Pac. Rep. 554. 

99. PARTITION—Parties. Where, in a suit for par- 
tition, defendants claim title to an undivided two thirds 
of the land, and plaintiff admits their title to only one- 
half, the suit is, as to the difference between two-thirds 
and one-half, an action of trespass to try title, of which 
the court of another county has no jurisdiction.—Peter- 
son v. Fowler, Tex., 11 8. W. Rep. 534. 

100. PARTITION—Life Estate. The action for parti- 
tion will not lie against, and the judgment and partition 
will not affect the estate of, one who is only tenant for 
life of the whole property of which partition is sought.— 
Smalley v. Isaacson, Minn., 42 N. W. Rep. 352. 

101 PAYMENT. As to what constitutes an excep- 
tion to the general rule that payment of a part of a 
liquidated and ascertained debt is not a satisfaction of 
the whole.—Murchie v. McIntyre, Minn., 42 N. W. Rep. 348. 

102. PLEADING. A general denial in an answer of 
all the allegations of a complaint, “except that which is 
hereinafter admitted, specifically denied, or qualified,” 
is effectual as a denial, if there is no uncertainty as to 
what is specially pleaded.—Jellison v. Halloran, Minn., 
42 N. W. Rep. 392. 

103. PLEADING—Instructions.——Objections to a plead - 
ing, when attacked by a motion to require it to be made 
more definite and certain, should specifically point out 
the alleged defects, and a motion to require “the plaint- 
iff to make the allegations in his petition more specific 
and certain,” without further particularity, is too 
general to assign error upon, after an adverse ruling.— 
Fischer v. Coons, Neb., 42 N. W. Rep. 417. 

104. POLYGAMY. A Polygamist whose wives, both 
the lawful and the plural, are living within the jurisdic- 
tion of the court, both bearing his name and known as 
his wives, is guilty of violating the Edmunds-Tucker 
law, against cohabiting with more than one woman, 
though he lives exclusively with the plural wife, and 
deserts the lawful one.— United States v. Clark, Utah, 21 
Pac. Rep. 463. 

105. POWER OF SALE. Though an executor, instead 
of exercising, in the manner prescribed by statute, a 
power of sale of land conferred upon him by the will, 
negotiates the sale, and procures the deed to be exe- 
cuted by the heirs, and receives the proceeds, he has a 
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right to use such proceeds for the purposes specified in 
the will and required of him by law.—Roberts v. Roberts, 
Md., 17 Atl. Rep. 568. 

106. RAILROAD COMPANY.——Held, that it could not be 
said, as matter of law, that the contract of carrier in 
this case was void for unjust discrimination among 
shippers ; whether in any particular case such discrimi- 
nation was made being a question of fact.—Route v. Long 
Island R. Oo., N. Y., 21 N. E. Rep. 403. 

107. RAILROAD COMPANIES. Under the statutes of 
Illinois, committing the valuation of railroad tracks to 
the State board of equalization, the decision of the board 
in fixing the value is quasi judicial in its nature, and can 
only be assailed for fraud or want of jurisdiction.—St. 
Louis Bridge Co. v. People, Ill., 21 N. E. Rep. 348. 

108. RAILROAD COMPANY—Negligence. It is not 
negligence, affirmative or negative, for a locomotive 
engineer to blow the stock-alarm whistle in a town or 
city, to frighten an animal from the track in case of a 
sudden emergency, more especially where the scene of 
the occurrence, though within the corporate limits, is 
notin a populous quarter.—Port Royal, etc. R. Co. v. 
Phinizy, Ga., 98. E. Rep. 609. 

109. REMOVAL OF CaUsSES—Time of Filing. If the 
party entitled to judgment by default for any failure of 
his adversary to file his pleading within the time pre- 
scribed by the Tennessee Code fail to enter judgment 
for the default, the ~pposite party may file the plead- 
ing at any time, indefinitely, as a matter of right, with- 
out application to the court to enlarge the time; where- 
fore, a petition for removal to the federal court is filed 
in time, under the act of March 3, 1887, if filed before or 
at the time the defendant files his plea to the declara- 
tion.—Lockhart v. Memphis ¢ L. R. Co, (U. 8. C. C.) Tenn., 
38 Fed. Rep. 274. 

110. RES ADJUDICATA. Plaintiff and husband, each 
of whom owned an undivided one-sixth of certain land, 
gave a mortgage on an undivided one-fourth of the 
tract to secure the husband’s notes previously given for 
the price of his interest. Held,that a decree of fore- 
closure, to which plaintiff and her husband were par- 
ties, ordering the sale of the one-fourth interest, was 
conclusive in a collateral proceeding.— Watson v. Camper, 
Ind., 21 N. E. Rep. 323. 

1ll. RIGHT OF Way. Complaint, in an action to 
rescind a grant of right of way by plaintiff to defendant. 
on the ground that its execution was procured by fraud- 
ulent representations of defendant’s agent, held good.— 
Albitz v. Minneapolis ¢ P. R. Co., Minn., 42 N. W. Rep. 394. 


112. SET-OFF—Judgment. Where it is proper that 
a judgment be set off against a note, it is also proper 
that the costs recovered in the action in which the judg- 
ment was rendered should be set off in like manner.— 
Otcheck v. Hostetter, lowa, 42 N. W. Rep. 383. 

113. SET-OFF. Pleading a set-off is, in effect, a 
cross-action, and the set-off may be proved by defend- 
ant’s uncontradicted affidavit, under Mansf. Dig. Ark., 
§ 2915.—Heer Dry Goods Co. v. Shaeffer, Ark., 118. W. Rep. 
517. 

114. SHIPPING—Sale of Damaged Cargo.—tThe master 
of a vessel has no power, after arrival at the port of 
destination, to sell that part of the cargo which has been 
damaged by fire while under way, and a factor who 
sells, as his agent, while ignorant of the wrong doing, 
and applies the proceeds to the payment of advances 
made to the master, is liable to the consignor for a con- 
version of the goods to his own use. — Moore v. Hill, (U. 8. 
C. C.) Tenn., 88 Fed. Rep. 330. 

115. SPECIFIC PERFORMANCE. Where the plaintiff 
partly performed a parol agreement for a lease for more 
than one year, incurred exp and changed her cir- 
cumstances and condition to such an extent that a re- 
fusal on the part of the defendant to perform such parol 
agreement would operate as a fraud on the plaintiff, 
such agreement will be specifically enforced in equity.— 
Wallace v. Scoggin, Ore., 21 Pac. Rep. 558. 

116. TaxaTION. The effect of a curative act of re- 
assessment for taxation is not to take private property 



































without just compensation, any more than in all other 
cases of taxation for public purposes.—Richman v. Board, 
Iowa, 42 N. W. Rep. 423. 

117. TAXATION—Levy. In order for a constable to 
make legal levy upon land under a fi. fa., issued for 
State and county taxes, it is not necessary that he 
should make an entry or return of no personal property 
to be found.— Watson v. Swann, Ga., 9 8. E. Rep. 612. 

118, TRusTs—Limitation. ‘Where thereis an agree- 
ment to purchase a certificate and locate land for the 
benefit of both the contracting parties, and the transfer 
is taken in the name of one, and the other pays his half 
of the price, an express or direct trust is created, and 
the time necessary to bar an action for the share of the 
cestui que trust does not commence to run until there is 
some act of repudiation of the trust brought to his 
knowledge.—Brotherton v. Weathersby, Tex., 118. W. Rep. 
505. 

119. TRUSTS. Testatrix devised land in trust to pay 
certain debts and legacies out of the income therefrom, 
and directed that after they were su paid the whole in- 
come should be given to her son J, for life. At his death 
the land was to vest in the trustee in fee. Held, under 
Civ. Code, §§ 857, 863, that the devise created a valid 
trust, vesting no estate in J, except the right to receive 
the income of the land, and that it was error to decree 
that he was entitled to the possession of the land for 
life.—In re Dolan’s Estate, Cal., 21 Pac. Rep. 545. 


120. TRUSTS. An instrument by which certain 
personalty is transferred to one in trust, to pay the in- 
come and profits arising from it to the grantor during 
her life, and directing that money coming into the hands 
of the grantee by virtue of the trust shall be invested in 
renl estate designated by the grantor, and that after her 
death the grantee shal! distribute among her children 
all of said property, does not constitute a gift inter vivos, 
nor is ita testamentary disposition, but is a deed of 
trust operating in presenti.— Forney v. Remey, lowa, 42 N. 
W. Rep. 439. 

121. VENDOR AND VENDEE— Fraud. In a sale of 
property, where it is immaterial to the purchaser who 
the owner is, it is not a fraud upon him for the seller to 
represent himself as agent for an undiscovered owner, 
when in fact he is himself the owner.— Huffman v. Long, 
Minn., 42 N. W. Rep. 355. 

122. VENDOR AND VENDEE. Where one claims to 
hold land as an innocent purchaser against an unre- 
corded claim, and paid for the land partlyin money 
and gave his note and mortgage for the balance, and 
afterwards had notice of the prior claim, he will be 
held liable to the holder thereof tothe extent of the 
purchaes price remaining unpaid when he received 
notice.—Green v. Green, Kan., 21 Pac. Rep. 586. 

123. WATERS AND WATER-COURSES. Land not itself 
overfiowed, but which is so situated as to be indirectly 
benefited by the construction of a levee to prevent an 
overflow, may be assessed with the cost of the improve- 
ment. — Chambliss v. Johnson, Iowa, 42 N. W. Rep. 427. 

12%. WATERS AND WATER-COURSES. Scraping off 
snow from the surface of the ice in a public pond, and 
driving stakes to indicate where the line of scraping is, 
give a person no title or right of possession to the ice 
included within the stakes, and no action will lie 
against another for cutting and removing such ice. — 
Peoples’ Ice Co. v. Davenport, Mass., 21 N. E. Rep. 385. 


125. WILLS—Deed. Testator devised part of his 
farm to his wife, “‘to have and to hold for her benefit 
and support,” and bequeathed to defendant the residue 
of his estate after paying certain legacies: Held, that 
the words, “for her benefit and support,” indicated the 
reason for the gift to the wife, rather than an intention 
to annex a condition or limitation, and that she, and 
not defendant, took the fee. — Crain v. Wright, N. Y., 21 
N. E. Rep. 401. 

12%. WILL. Construction of will where the words 
of the will left it doubtful whether the wife was to take 
a fee or simply a life estate.— Giles v. Anslow, Il., 21 N. E, 
Rep. 225. 
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